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CHAPTER  XVn 
the  national  bankruptcy  act 

§  1.  Courts   of   Bankruptcy   and  Their 
Jurisdiction 

1.  Federal  Courts  have  jurisdiction  in  bankruptcy 

proceedings. 

2.  How  proceedings  are  begun. 

3.  In  what  district.  Effect  of  removal. 

4.  Alien  may  be  a  bankrupt. 

5.  When  receiver  may  be  appointed.    His  powers. 

I.  "  That  the  courts  of  bankruptcy  as  hereinbefore 
defined,  viz.,  the  district  courts  of  the  United  States 
in  the  several  States,  the  supreme  court  of  the  District 
of  Columbia,  the  district  courts  of  the  several  Terri- 
tories, and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made 
courts  of  bankruptcy,  and  are  hereby  invested,  within 
their  respective  territorial  limits  as  now  established, 
or  as  they  may  be  hereafter  changed,  with  such  juris- 
diction at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy  proceed- 
ings, in  vacation  in  chambers  and  during  their  respec- 
tive terms,  as  they  are  now  or  may  be  hereafter  held,  to 
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(i)  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided,  or  had  their  domi- 
cile within  their  respective  territorial  jurisdictions 
for  the  preceding  six  months,  or  the  greater  portion 
thereof,  or  who  do  not  have  their  principal  place  of 
business,  reside,  or  have  their  domicile  within  the 
United  States,  but  have  property  within  their  juris- 
dictions, or  who  have  been  adjudged  bankrupts  by 
courts  of  competent  jurisdiction  without  the  United 
States  and  have  property  within  their  jurisdiction; 

(2)  allow  claims,  disallow  claims,  reconsider  allowed 
or  disallowed  claims,  and  allow  or  disallow  them 
against  bankrupt  estates; 

(3)  appoint  receivers  or  the  marshals,  upon  appli- 
cation of  parties  in  interest,  in  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preservation  of 
estates,  to  take  charge  of  the  property  of  bankrupts 
after  the  filing  of  the  petition  and  until  it  is  dismissed 
or  the  trustee  is  qualified; 

(4)  arraign,  try,  and  punish  bankrupts,  ofiicers,  and 
other  persons,  and  the  agents,  ofiicers,  members  of 
the  board  of  directors  or  trustees,  or  other  similar 
controlling  bodies  of  corporations  for  violations  of 
this  act,  in  accordance  with  the  laws  of  procedure 
of  the  United  States  now  in  force,  or  such  as  may  be 
hereafter  enacted,  regulating  trials  for  the  alleged 
violation  of  laws  of  the  United  States; 

(5)  authorise  the  business  of  bankrupts  to  be  con- 
ducted for  limited  periods  by  receivers,  the  marshals, 
or  trustees,  if  necessary  in  the  best  interests  of  the 
estates,  and  allow  such  ofl&cers  additional  compensation 
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for  such  services,  as  provided  in  section  forty-eight 
of  this  act; 

(6)  bring  in  and  substitute  additional  persons  or 
parties  in  proceedings  in  bankruptcy  when  necessary 
for  the  complete  determination  of  a  matter  in  con- 
troversy; 

(7)  cause  the  estates  of  bankrupts  to  be  collected, 
reduced  to  money  and  distributed,  and  determine 
controversies,  in  relation  thereto,  except  as  herein- 
otherwise  provided; 

(8)  close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  ac- 
counts and  discharging  the  trustees,  and  reopen  them 
whenever  it  appears  they  were  closed  before  being 
fully  administered; 

(9)  confirm  or  reject  compositions  between  debtors 
and  their  creditors,  and  set  aside  compositions  and  rein- 
state the  cases; 

(10)  consider  and  confirm,  modify  or  overrule,  or 
return,  with  instructions  for  further  proceedings,  rec- 
ords and  findings  certified  to  them  by  referees; 

(11)  determine  all  claims  of  bankrupts  to  their 
exemptions; 

(12)  discharge  or  refuse  to  discharge  bankrupts  and 
set  aside  discharges  and  reinstate  the  cases; 

(13)  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprison- 
ment or  fine  and  imprisonment; 

(14)  extradite  bankrupts  from  their  respective 
districts  to  other  districts; 

(15)  make  such  orders,  issue  such  process,  and  enter 
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such  judgments  in  addition  to  those  specifically  pro- 
vided for  as  may  be  necessary  for  the  enforcement 
of  the  provisions  of  this  act; 

(i6)  punish  persons  for  contempts  committed  before 
referees; 

(17)  pursuant  to  the  recommendation  of  creditors, 
or  when  they  neglect  to  recommend  the  appointment 
of  trustees  appoint  trustees,  and  upon  complaints  of 
creditors,  remove  trustees  for  cause  upon  hearings 
and  after  notices  to  them; 

(18)  tax  costs,  whenever  they  are  allowed  by  law, 
and  render  judgments  therefor  against  the  unsuccess- 
ful party,  or  the  successful  party  for  cause,  or  in  part 
against  each  of  the  parties,  and  against  estates,  in 
proceedings  in  bankruptcy; 

(19)  transfer  cases  to  other  courts  of  bankruptcy; 
and 

(20)  exercise  ancillary  jurisdiction  over  persons  or 
property  within  their  respective  territorial  limits  in 
aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy 
proceedings  pending  in  any  other  court  of  bankruptcy. 

Nothing  in  this  section  contained  shall  be  construed 
to  deprive  a  court  of  bankruptcy  of  any  power  it 
would  possess  were  certain  specific  powers  not  herein 
enumerated."' 

2.  The  object  of  the  law  is  to  settle  the  bankrupt's 
affairs  speedily  and  justly.  The  proceedings  are 
equitable  in  their  nature.  They  are  begun  by  filing 
a  petition,  after  which  an  order  is  issued  to  show  cause 

*  Sec.  2  of  the  Act.     The  principal  sections  only  of  the  Act  are  here  given 
with  their  interpretation  by  the  courts. 
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why  the  prayer  of  the  petition  should  not  be  granted. 
Notice  must  be  served  on  the  persons  who  are  affected 
by  the  order  of  the  court  and  reasonable  time  must  be 
given  to  make  a  defense. 

3.  The  court  of  bankruptcy  has  jurisdiction  of  a 
petitioner  in  volimtary  bankruptcy  who  is  engaged 
in  trade  on  his  own  account  as  a  general  merchant 
in  such  district,  though  he  resides  in  another  district 
where  he  is  employed  as  a  clerk  in  a  store.  His  place 
of  business  determines  the  question.'  And  a  district 
court  has  jurisdiction  of  proceedings  against  a  cor- 
poration which  carries  on  its  business  and  has  its 
assets  entirely  within  the  district,  although  it  was 
incorporated  in  another  state.  And  this  rule  applies 
to  such  a  corporation  notwithstanding  a  provision 
in  its  articles  that  its  principal  office  shall  be  within 
the  state  of  its  incorporation.' 

The  law  requires  six  months'  residence.  This,  how- 
ever, does  not  mean  that  the  debtor  shall  have  been 
domiciled,  or  have  had  his  principal  place  of  business 
ID  the  district  for  six  months  before  filing  his  petition, 
but  only  for  the  greater  part  of  the  period.' 

The  removal  of  a  person  from  one  district  to  another 
for  the  express  purpose  of  filing  a  petition  in  bankruptcy 
therein,  and  with  the  intention  of  leaving  the  district 
as  soon  as  he  has  obtained  a  discharge,  does  not  make 
him  a  resident  so  as  to  confer  jurisdiction  on  the 
court.* 

iln  re  Brice,  q3  Fed.,  94 j. 

«  Dressel  v.  North  State  Lumber  Co.,  107  Fed.,  aas. 

•Collier  on  Bankruptcy,  p.  18. 

*Ia  re  Gaineaa,  137  Fed.,  677. 
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4.  An  alien  may  be  adjudged  a  bankrupt  if  he  has 
property  within  the  United  States. 

5.  The  court  of  bankruptcy  is  given  authority  to 
"appoint  receivers  or  the  marshals,  upon  application" 
of  parties  in  interest,  should  the  court  find  it  abso- 
lutely necessary  for  the  preservation  of  the  estate,  to 
take  charge  of  the  property  of  bankrupt  after  the 
filing  of  the  petition  and  until  it  is  dismissed  or  the 
trustee  is  qualified.  This  includes  the  bankrupt's 
property  in  the  possession  of  a  third  person. 

A  receiver  who  is  appointed  for  a  bankrupt  before 
the  appointment  of  a  trustee  and  is  given  power  to 
proceed  forthwith  to  collect  and  take  possession  of 
all  the  assets  of  the  bankrupt,  is  not  authorised  to 
bring  a  suit  to  collect  them  outside  the  jurisdiction 
of  his  appointment.*  Nor  has  he  any  authority  to 
seize  property  forcibly  in  the  possession  of  an  adverse 
claimant.*  His  compensation  rests  on  the  sound  dis- 
cretion of  the  court.' 

The  appointment  of  a  receiver  is  a  judicial  question, 
and  the  action  of  the  court  cannot  be  revised  by  a 
mandamus  proceeding.* 

§  2.  Acts  of  Banked  ptcv 

1.  The  statute. 

2.  Concealment  of  property. 

3.  Intent  to  prefer  creditor. 

>  In  re  National  Mercantile  Agency,  128  Fed.,  630. 
2  Bryan  v.  Bemheimer,  181  N.  S.,  188. 
•Collier,  p.  21. 
•  Collier,  p.  aa. 
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4.  Preference  through  legal  proceedings. 

5.  General  assignment. 

6.  Confession  of  bankruptcy. 

1.  "  Acts  of  bankruptcy. —  Acts  of  bankruptcy  by  a 
person  shall  consist  of  his  having  (i)  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  any  part  of  his  property  with  intent 
to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them;  or 

(2)  transferred,  while  insolvent,  any  portion  of 
his  property  to  one  or  more  of  his  creditors  with 
intent  to  prefer  such  creditors  over  his  other 
creditors;  or 

(3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal  pro- 
ceedings, and  not  having  at  least  five  days  before  a 
sale  or  final  disposition  of  any  property  affected  by 
such  preference  vacated  or  discharged  such  pre- 
ference; or 

(4)  made  a  general  assignment  for  the  benefit  of  his 
creditors,  or,  being  insolvent,  applied  for  a  receiver 
or  trustee  for  his  property  or  because  of  insolvency 
a  receiver  or  trustee  has  been  put  in  charge  of  his 
property  under  the  laws  of  a  state,  of  a  territory,  or 
of  the  United  States;  or 

(s)  admitted  in  writing  his  inability  to  pay  his  debts 
and  his  willingness  to  be  adjudged  a  bankrupt  on  that 
ground." ' 

2.  Next  may  be  considered  the  various  acts  of  bank- 

«Sec.  3   of  Act. 


II30  BUSINESS  IRIAN'S  LEGAL  ADVISER 

ruptcy  included  in  the  law.  The  first  act  consists  in 
having  conveyed,  transferred,  concealed  or  removed 
any  part  of  the  bankrupt's  property  with  intent  to 
hinder,  delay  or  defraud  his  creditors.  The  intent 
is  essential.  A  person  who  transfers  his  property 
need  not  be  insolvent  at  the  time  to  constitute  this  act 
of  bankruptcy;  but  he  must  be  insolvent  at  the  time 
the  petition  against  him  is  filed. 

3.  The  second  act  is  a  transfer,  while  insolvent,  of 
any  portion  of  his  property  to  one  or  more  of  his 
creditors  with  the  intention  of  preferring  them  to  other 
creditors.  The  intent  to  prefer  will  be  presumed  when 
the  transaction  consists  in  a  transfer  of  property  as 
payment,  for  one  "must  be  presumed  to  intend  the 
natural  result  of  his  own  acts."  * 

If,  at  the  time  of  the  transfer,  there  were  no  other 
creditors,  of  course  a  subsequent  creditor  cannot  com- 
plain. The  elements  of  preference  under  this  section 
are  insolvency,  intent  to  prefer,  and  a  transfer  of 
property.  There  must  be  a  design  to  give  an  advan- 
tage. If  the  transfer  is  one  of  a  series  of  efforts  to 
extricate  the  transferrer  from  his  embarrassment,  it 
will  not  be  a  preference;  also  if  the  physical  transfer 
is  in  execution  of  a  valid  contract  antedating  the  bank- 
ruptcy.' Thus  a  mortgage  made  by  an  insolvent  and 
recorded  within  four  months  prior  to  the  filing  of  a 
petition  against  him,  if  given  with  intent  to  prefer  a 
creditor,  is  a  preference  and  act  of  bankruptcy.' 

4.  The  third  act  consists  in  suffering  or  permitting, 

» Johnson  v.  Wald,  93  Fed.,  640. 

•  Collier,  p.  43. 

*  In  re  Edelman,  130  Fed.,  700. 
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while  insolvent,  any  creditor  from  obtaining  a  pref- 
erence through  legal  proceedings,  and  in  having,  at 
least  five  days  before  a  sale,  effected  this  purpose 
in  the  disposition  of  his  property.  Collier  says,  that 
"suffered  or  permitted"  includes  passive  non-resist- 
ance as  well  as  non-ability  to  resist.  A  debtor  who 
does  not  pay  a  lawful  debt  when  due,  and  stands  by 
while  his  creditor  secures  a  judgment  against  him,  and 
levies  upon  his  property,  suffers  and  permits  such 
judgment  to  be  taken,  and  such  levy  to  be  made,  and 
commits  an  act  of  bankruptcy  imder  this  clause.* 

"On  the  other  hand,  it  has  been  held  not  to  consti- 
tute an  act  of  bankruptcy  where  a  payment  is  made 
imder  the  belief  that  the  debtor  is  solvent,  or  where, 
at  the  time  of  payment,  he  had  no  other  creditors,  or 
to  make  a  change  of  securities,  or  the  payment  of 
unearned  premiums  on  policies  of  insurance,  or  an 
executory  agreement  by  a  railway  company  to  trans- 
fer certificates  of  stock  to  a  creditor,  or  to  pay  a  per- 
centage on  claims  of  a  part  of  his  creditors  when  the 
others  will  receive  the  same  percentage,  or  the  return 
of  a  piano  ordered  for  a  customer  who  refused  to  re- 
ceive it,  or  the  payment  of  rent  to  preserve  a  valuable 
lease." ' 

5.  The  fourth  act  is  a  general  assignment  for  the 
benefit  of  creditors.  What  is  a  general  assignment? 
One  made  under  a  statute  regulating  the  right  thus  to 
do  at  common  law;  one  made  by  a  majority  of  the 
directors  and  stockholders  of  a  corporation;  a  con- 

«p.  48. 

iLoveiaad,  p.  195. 
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fession  by  one  of  judgment  to  a  trustee  for  the  benefit 
of  all  his  creditors/ 

An  assignment  by  a  partnership  for  the  benefit  of  its 
creditors  purporting  to  transfer  all  the  property  of 
the  firm  is  a  general  assignment,  constituting  an  act 
of  bankruptcy  by  the  firm,  for  which  the  firm  may  be 
adjudged  a  bankrupt,  although  considered  as  an  assign- 
ment by  the  individual  partners,  it  would  be  but 
partial,  by  reason  of  not  including  their  separate 
property.* 

6.  The  last  act  is  a  confession  of  bankruptcy. 
"Three  things  seem  to  be  necessary  to  this  act: 
(i)  a  writing  signed  by  the  debtor  or  some  officer  or 
agent  duly  authorised;  (2)  a  distinct  admission  therein 
of  his  inability  to  pay  his  debts;  and  (3)  an  unqualified 
expression  of  willingness  to  be  adjudged  a  bankrupt 
on  that  groimd."  * 

A  person  is  deemed  insolvent  whenever  the  aggre- 
gate of  his  property  exclusive  of  any  which  may  be 
conveyed,  concealed,  or  removed,  with  an  intent  to 
defraud  or  delay  his  creditors  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amoimt  to  pay  his  debts.* 

In  determining  whether  a  person  is  solvent  or  in- 
solvent at  a  particular  time  the  value  of  his  assets 
should  then  be  taken  at  a  fair  valuation,  which  means 
their  real  or  market  value,  and  not  their  face  value. 
It  is  the  price  at  which  his  property  would  sell  in  the 
regular  course  of  business. 

>  Collier,   p.   49. 
» Inlre  Meyer,  98  Fed.,  976. 
•  Collier,  p.  53. 
*Loveland,  p.  x86. 
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§  3.  The  Petition 

1.  Against  whom  it  may  be  filed. 

2.  Defense  to  it. 

3.  Appearance. 

4.  When  bond  is  required. 

5.  When  petition  must  be  filed. 

6.  Examination  of  bankrupt. 

1.  "  A  petition  may  be  filed  against  a  person  who  is 
insolvent  and  has  committed  an  act  of  bankruptcy 
within  four  months  after  the  commission  of  such  act. 
Such  time  shall  not  expire  until  four  months  after  (i) 
the  date  of  the  recording  or  registering  of  the  transfer 
or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors  or  for  the  purpose  of 
giving  a  preference  as  hereinbefore  provided,  or  a 
general  assignment  for  the  benefit  of  his  creditors, 
if  by  law  such  recording  or  registering  is  required  or 
permitted,  or,  if  it  is  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive,  or  continuous 
possession  of  the  property  unless  the  petitioning  cred- 
itors have  received  actual  notice  of  such  transfer  or 
assignment. 

2.  It  shall  be  a  complete  defense  to  any  proceedings 
in  bankruptcy  instituted  imder  the  first  subdivision 
of  this  section  to  allege  and  prove  that  the  party  pro- 
ceeded against  was  not  insolvent  as  defined  in  this  act 
at  the  time  of  the  filing  the  petition  against  him,  and 
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if  solvency  at  such  date  is  proved  by  the  alleged  bank- 
rupt the  proceedings  shall  be  dismissed,  and  under 
said  subdivision  one  the  burden  of  proving  solvency 
shall  be  on  the  alleged  bankrupt. 

3.  Whenever  a  person  against  whom  a  petition  has 
been  filed  as  hereinbefore  provided  imder  the  second 
and  third  subdivisions  of  this  section  takes  issue  with 
and  denies  the  allegation  of  his  insolvency,  it  shall  be 
his  duty  to  appear  in  court  on  the  hearing,  with  his 
books,  papers,  and  accounts,  and  submit  to  an  examina- 
tion, and  give  testimony  as  to  all  matters  tending  to 
establish  solvency  or  insolvency,  and  in  case  of  his 
failure  to  so  attend  and  submit  to  examination  the 
burden  of  proving  his  solvency  shall  rest  upon  him. 

4.  Whenever  a  petition  is  filed  by  any  person  for 
the  purpose  of  having  another  adjudged  a  bankrupt, 
and  an  application  is  made  to  take  charge  of  and  hold 
the  property  of  the  alleged  bankrupt,  or  any  part  of 
the  same,  prior  to  the  adjudication  and  pending  a 
hearing  on  the  petition,  the  petitioner  or  applicant 
shall  file  in  the  same  court  a  bond  with  at  least  two 
good  and  suflicient  sureties  who  shall  reside  within 
the  jurisdiction  of  said  court,  to  be  approved  by  the 
court  or  a  judge  thereof,  in  such  simi  as  the  court  shall 
direct,  conditioned  for  the  payment,  in  case  such  pe- 
tition is  dismissed,  to  the  respondent,  his  or  her  per- 
sonal representatives,  all  costs,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of 
the  property  of  the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  with- 
drawn by  the  petitioner,  the  respondent  or  respondents 
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shall  be  allowed  all  costs,  counsel  fees,  expenses,  and 
damages  occasioned  by  such  seizure,  taking,  or  deten- 
tion of  such  property.  Counsel  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  by  the  court, 
and  paid  by  the  obligors  in  such  bond." ' 

5.  The  petition  in  involuntary  bankruptcy  must  be 
filed  within  four  months,  after  the  commission  of  an 
act  of  bankruptcy,  which  are  to  be  reckoned  by  exclud- 
ing the  day  on  which  the  act  of  bankruptcy  was 
committed.' 

6.  The  bankrupt  must  appear  with  his  books  and 
papers  and  submit  to  an  examination  of  all  matters 
tending  to  establish  his  solvency  or  insolvency.  If  he 
submits  to  exmination  and  produces  his  books,  and 
his  insolvency  does  not  appear,  the  burden  is  on  the 
petitioners  to  make  the  proof;  but  if  he  fails  to  appear 
for  examination,  or  fails  to  produce  his  books,  the 
burden  is  upon  him  to  prove  his  solvency.  "It  is 
not  sufficient  for  an  alleged  bankrupt  when  called  upon 
to  produce  his  books  to  say,  'I  don't  know  where 
they  are.'  It  is  his  business  to  know  where  they  are. 
He  must  not  only  keep  proper  books  of  account,  but 
preserve  them,  and  produce  them  when  called  upon."  * 

§  4.  Who  May  Becobie  Bankrupts 

1.  Who  are  included. 

2.  Amount  of  indebtedness  not  important. 


>  Sec.  3  a-e  of  Act. 

•  In  re  Duprec,  97  Fed.,  28. 

*Bogen  V.  Protter,  129  Fed.,  533. 
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3.  Minors. 

4.  Lunatics. 

5.  Farmers. 

6.  Partnerships, 

1.  "  Any  person,  except  a  municipal,  railroad,  in- 
surance, or  banking  corporation,  shall  be  entitled  to 
the  benefits  of  this  act  as  a  voluntary  bankrupt. 

Any  natural  person,  except  a  wage-earner,  or  a  per- 
son engaged  chiefly  in  farming  or  the  tillage  of  the 
soil,  any  unincorporated  company,  and  any  moneyed, 
business,  or  commercial  corporation,  except  a  munic- 
ipal, railroad,  insurance,  or  banking  corporation, 
owing  debts  to  the  amount  of  one  thousand  dollars 
or  over,  may  be  adjudged  an  involuntary  bankrupt 
upon  default  or  an  impartial  trial,  and  shall  be  subject 
to  the  provisions  and  entitled  to  the  benefits  of  this 
act.  The  bankruptcy  of  a  corporation  shall  not  re- 
lease its  officers,  directors,  or  stockholders,  as  such, 
from  any  liability  under  the  laws  of  a  state  or  territory 
or  of  the  United  States."  * 

2.  Any  person  who  owes  debts,  however  small  in 
amount,  may  file  a  voluntary  petition.  This  term 
means  demands  or  claims  provable  in  bankruptcy. 
A  debtor  owing  but  one  debt  and  having  no  assets 
may  be  adjudged  a  voluntary  bankrupt. 

3.  Infants  or  minors  may  be  entitled  to  the  benefit 
of  the  act.  Colher  says,  "  It  is  yet  a  mooted  question, 
however,  whether  an  infant  who  has  either  held  him- 
self out  and  traded  as  an  adult,  or  who  alleges  only 

>  Sec.  4,  of  Act. 


NATIONAL  BANKRUPTCY  ACT       1137 

debts  for  necessaries  cannot  be  adjudged  bankrupt 
on  his  own  petition;  the  better  opinion  seems  to  be 
that  he  can."  If  a  partner  is  an  infant,  the  firm  and 
the  solvent  partner  should  be  declared  bankrupts. 
Again,'  can  an  adjudication  be  granted  on  a  co-partner- 
ship composed  of  an  adult  and  an  infant  without 
notice  to  the  latter?  "It  seems,"  says  Collier, 
"that  no  notice  is  necessary." 

4.  Lunatics  cannot,  except  in  a  lucid  interval,  file  a 
voluntary  petition;  married  women  may  become 
bankrupts  in  all  states  where  they  can  contract  debts. 
Also  aliens  having  a  domicile  or  place  of  business 
within  the  United  States. 

5.  A  person  engaged  in  farming  or  tilling  the  soil 
may  become  bankrupt.  Who  is  a  farmer  within  the 
meaning  of  the  act?  Judge  Bradford  has  answered: 
"The  chief  occupation  or  business  of  one,  so  far  as 
worldly  pursuits  are  concerned,  is  that  which  is  of 
principal  concern  to  him,  of  some  permanency  in  its 
nature,  and  on  which  he  chiefly  relies  for  his  livelihood 
or  as  the  means  of  acquiring  wealth,  great  or  small."* 
Collier  says  that  "it  has  been  held  that  a  man  engaged 
both  in  the  business  of  farming  and  of  raising  cattle 
on  a  large  scale  is  nevertheless  within  the  law,  like- 
wise, perhaps,  when  his  chief  occupation  is  to  raise 
cattle  and  hogs  for  the  market,  though  this  is  hardly 
farming." 

A  cattle  buyer  is  not  engaged  in  farming  because 
he  takes  cattle,  purchased  by  him  for  the  market,  to 
the  farm  for  feeding.  One  engaged  chiefly  in  farming 

>  In  re  Mackey,  no  Fed.,  355.  3S8. 
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is  within  the  exception,  although  he  at  the  same  time 
conducts  a  small  business  as  a  private  banker,  or  is 
engaged  in  carr)dng  on  a  law  and  collection  business 
on  a  small  scale,  or  nms  a  small  store  yielding  a 
very  small  income,  compared  with  that  from  the 
farm/ 

6.  Partnerships  may  become  bankrupt.  If  all  the 
partners  petition  voluntarily,  the  proceedings  prior  J;o 
adjudication  is  identical  with  an  individual  petition. 
The  owing  of  debts,  or  facts  relating  to  residence, 
domicile  or  place  of  business  must  appear  on  the  face 
of  the  petition  to  confer  jurisdiction.  The  prayer  of 
the  individual  must  ask  for  an  adjudication  of  the  in- 
dividuals as  well  as  of  a  firm.  The  existence  of  assets 
is  not  material  to  a  partnership  adjudication.  It  may 
be  questioned  if  a  person  can,  in  an  individual  pro- 
ceeding, secure  a  discharge  that  will  be  effective 
against  his  partnership  liability. 

The  estate  of  a  deceased  debtor  in  this  coimtry  can- 
not be  adjudged  a  bankrupt.  It  follows  there  can  be 
no  partnership  adjudication  against  a  firm  of  which 
one  member  is  dead." 

The  rule  that  whatever  a  partnership  does  within 
the  scope  of  the  partnership  binds  the  other  partners, 
applies  to  commission  of  acts  of  bankruptcy.  The 
commission,  therefore,  of  an  act  of  bankruptcy  by  a 
partner  with  respect  to  his  individual  property  is  an 
act  of  bankruptcy  by  the  firm.  A  partnership  is  not 
insolvent  when  its  property  with  that  of  the  individual 

«P.  66. 

•  Collier,  p.  78. 
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members  exceeds  in  value  the  indebtedness  of  the  firm 
and  members/ 

Must  separate  petitions  be  filed  by  the  firm  and 
by  the  individuals  ?  Collier  says  that  "  the  better 
opinion  is  that  only  one  petition  need  be  filed." 

If  the  adjudication  is  of  the  firm  only,  the  discharge 
following  will  be  only  of  the  firm  indebtedness,  and 
not  of  that  of  the  partners  as  individuals.*  On  the 
other  hand  if  adjudication  is  of  the  partners  in- 
dividually, the  discharge  will  not  affect  firm  liabilities. 
They  thereby  become  the  individual  debts  of  the 
continuing  partner  providing  the  firm  was  solvent 
and  the  transaction  was  not  tainted  with  fraud.  It 
also  arises  where  each  member  of  the  firm  has  in  him- 
self incurred  an  individual  liability  by  signing  his 
name  instead  of  the  firm  name.  The  debt  thereby 
becomes  individual  only.  Generally,  however,  it  is 
not  difficult  to  distinguish  between  firm  and  individual 
obligations.  An  individual  debt  is  none  the  less  so 
because  it  is  entered  on  the  firm  books  without  knowl- 
edge of  the  creditor,  and  payments  have  been  made  by 
checks  on  partnership  funds.' 

§  5.  Involuntary  Bankruptcy 

1.  Creditors  may  petition. 

2.  Bankrupt's  wife  may  be  one. 

3.  Nimiber  of  petitioners  required. 


» In  re  Perley,  138  Fed.,  027. 
'In  re  Hale,  107  Fed.,  432. 
•Collier,  p.  86. 
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4.  How  numbers  are  computed. 

5.  Employees  of  debtor  are  not  to  be  counted. 

1.  Proceedings  in  involuntary  bankruptcy  are 
instituted  by  a  creditor  or  creditors  filing  a  petition 
prajdng  that  the  debtor  may  be  declared  a  bankrupt 
and  his  property  distributed  among  them.  By 
creditor  is  meant  anyone  having  a  provable  claim*in 
bankruptcy  against  him. 

2.  The  bankrupt's  wife  may  be  a  petitioning  creditor 
and  may  file  a  petition  against  her  husband  when 
there  are  less  than  twelve  creditors.  Firm  creditors 
may  join  in  a  petition  against  an  individual  member 
of  the  firm.  To  be  a  petitioning  creditor  one  must  own 
an  unliquidated  claim  against  the  debtor  which  may  be 
proved  and  liquidated  under  the  law.  The  owner  of 
an  unliquidated  claim  based  on  a  wrong,  therefore, 
cannot  be  a  petitioning  creditor.  Nor  is  the  owner  of 
a  mere  contingent  liability.  But  if  the  debtor's  obliga- 
tion is  fixed,  though  not  payable  until  a  future  time, 
the  creditor  may  join  in  the  petition  to  have  the  debtor 
adjudged  a  bankrupt. 

3.  A  petition  in  involuntary  bankruptcy  is  regularly 
filed  by  three  or  more  creditors  who  have  provable 
claims  against  any  person  (including  a  corporation, 
partnership,  or  a  woman)  which  amount  in  the  aggre- 
gate, in  excess  of  the  value  of  securities  held  by  them, 
if  any,  to  five  himdred  dollars  or  over.  In  case  all  of 
the  creditors  of  such  person,  corporation,  or  partner- 
ship are  less  than  twelve  in  number,  then  one  of  such 
creditors  whose  unsecured  claim  equals  five  hundred 
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dollars  may  file  a  petition  to  have  him  adjudged  a 
bankrupt. 

Where  there  are  more  than  twelve  creditors  three 
must  join  in  filing  the  petition,  although  most  of  the 
twelve  are  creditors  for  nominal  sums  only  and  are 
induced  not  to  join  in  the  petition  by  the  solicitation 
of  the  bankrupt.  This  must  be  honestly  done.  The 
courts  have  refused  to  sanction  a  collusive  scheme  for 
the  purpose  of  keeping  alive  the  claims  of  twelve  credit- 
ors so  as  to  prevent  proceedings  in  involuntary  bank- 
ruptcy being  instituted  by  one  creditor,  or  splitting  up 
a  claim,  by  assigning  part  of  it,  to  make  a  sufiicient 
number  of  petitioning  creditors. 

4.  In  computing  the  number  of  creditors  of  a  bank- 
rupt for  the  purpose  of  determining  how  many  creditors 
must  join  in  the  petition,  only  the  general  or  unsecured 
creditors  are  counted.  Creditors  holding  claims  which 
are  secured  or  have  priority  are  not  counted  in  com- 
puting the  number  of  creditors  or  the  amount  of  their 
claims,  unless  the  amount  of  such  claims  exceeds  the 
values  of  such  securities  or  priorities,  and  then  only 
for  such  excess.  Where  a  creditor  has  security  or  has 
received  a  preference  he  may  make  a  voluntary  sur- 
render of  it  and  prosecute  a  petition  on  the  original 
debt. 

5.  Creditors  who  were  employed  by  the  debtor 
at  the  time  of  the  filing  of  the  petition,  or  who  are 
related  to  him  by  consanguinity  or  affinity  within  the 
third  degree,  as  determined  by  the  common  law,  and 
have  not  joined  in  the  petition,  are  not  to  be  counted. 
Every  generation  in  Hneal  consanguinity  constitutes 
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a  different  degree,  reckoning  either  upwards  or  down- 
wards. The  method  of  computing  the  degree  of 
collateral  relationship  at  common  law,  in  the  words 
of  Mr.  Justice  Blackstone,  is  as  follows:  "We  begin  at 
the  common  ancestor  and  run  downwards,  and  in 
whatever  degree  the  two  persons,  or  the  most  remote 
of  them,  is  distant  from  the  common  ancestor,  that  is 
the  degree  in  which  they  are  related  to  each  other.-^  * 

§  6.  Exemptions 

I  What  property  of  bankrupt  is  implied. 
2.  Articles  described. 

1.  "  This  act  shall  not  affect  the  allowance  to  bank- 
rupts of  the  exemptions  which  are  prescribed  by  the 
state  laws  in  force  at  the  time  of  the  filing  of  the 
petition  in  the  state  wherein  they  have  had  their  domi- 
cile for  the  six  months  or  the  greater  portion  thereof 
immediately  preceding  the  filing  of  the  petition."* 

2.  What  property  is  exempt  from  the  operation  of 
the  law?  A  watch  may  or  may  not  be.  It  is  held  to  be 
both  wearing  apparel,  and  an  implement  of  trade. 
Even  a  diamond  stud  has  been  exempted,  so  are  the 
tools  and  implements  of  a  bankrupt's  trade  in  most  of 
the  states,  also  his  household  furniture  and  wearing 
apparel  to  a  limited  amount.  A  seat  in  a  stock  ex- 
change is  not  exempt  unless  so  declared  by  statute. 
In  Vermont  an  unbroken  horse  is  exempt,  but  a  race 

'Loveland,  pp.  336,  339. 
*  Sec.  6,  of  Act. 
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horse  is  not.  A  married  woman  doing  business  in  her 
own  name  is  not  the  head  of  the  family  and  therefore 
is  not  entitled  to  a  house-holder's  exemption.  But 
homesteads  are  exempt.  He  may  also  have  his  home- 
stead in  a  store,  but  if  so,  he  cannot  claim  a  homestead 
for  the  storing  of  his  goods.  Crops  on  a  homestead 
may  or  may  not  be  exempt,  according  to  circumstances, 
and  likewise  insurance  policies.  The  federal  law  pro- 
tects pension  money  from  seizure  by  levy  and  sale; 
and  some  states  even  protect  it  after  its  trans- 
formation. All  valid  liens  are  preserved  by  the 
statute. 

§  7.  Bankrupts,  Their  Duties  Ai«)  Protection 

1.  Duties. 

2.  Death  or  insanity. 

3 .  Protection  and  detention. 

4.  Extradition. 

5.  When  bankrupt  must  attend  meetings. 

6.  Must  file  schedules. 

I.  "The  bankrupt  shall  (i)  attend  the  first  meeting 
of  his  creditors,  if  directed  by  the  court  or  a  judge 
thereof  to  do  so,  and  the  hearing  upon  his  application 
for  a  discharge,  if  filed; 

(2)  comply  with  all  lawful  orders  of  the  court; 

(3)  examine  the  correctness  of  all  proofs  of  claims 
filed  against  his  estate; 

(4)  execute  and  deliver  such  papers  as  shall  be  or- 
dered by  the  court; 
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(5)  execute  to  his  trustee  transfers  of  all  his  property 
in  foreign  countries; 

(6)  immediately  inform  his  trustee  of  any  attempt, 
by  his  creditors  or  other  persons,  to  evade  the  pro- 
visions of  this  act,  coming  to  his  knowledge; 

(7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that 
fact  immediately  to  his  trustee; 

(8)  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the  ad- 
judication, if  an  involuntary  bankrupt,  and  with  the 
petition  if  a  voluntary  bankrupt,  a  schedule  of  his 
property,  showing  the  amoimt  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a 
list  of  his  creditors,  showing  their  residences,  if  known, 
if  unknown,  that  fact  to  be  stated,  the  amounts  due 
each  of  them,  the  consideration  thereof,  the  security 
held  by  them,  if  any,  and  a  claim  for  such  exemptions 
as  he  may  be  entitled  to,  all  in  triplicate,  one  copy  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for 
the  trustee;  and 

(9)  when  present  at  the  first  meeting  of  his  creditors, 
and  at  such  other  times  as  the  court  shall  order,  submit 
to  an  examination  concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his  dealings  with 
his  creditors  and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition,  all 
matters  which  may  affect  the  administration  and 
settlement  of  his  estate;  but  no  testimony  given  by 
him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding. 
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Provided  however,  that  he  shall  not  be  required 
to  attend  a  meeting  of  his  creditors,  or  at  or  for  an 
examination  at  a  place  more  than  one  hundred  and 
fifty  miles  distant  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented 
to  him,  imless  ordered  by  the  court,  or  a  judge  thereof, 
for  cause  shown,  and  the  bankrupt  shall  be  paid  his 
actual  expenses  from  the  estate  when  examined  or 
required  to  attend  at  any  place  other  than  the  city, 
town,  or  village  of  his  residence." ' 

2.  The  death  or  insanity  of  a  bankrupt  shall  not 
abate  the  proceedings,  but  the  same  shall  be  conducted 
and  concluded  in  the  same  manner,  so  far  as  possible 
as  though  he  had  not  died  or  become  insane:  pro- 
vided, that  in  case  of  death  the  widow  and  children 
shall  be  entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  state  of  the  bankrupt's  resi- 
dence. 

3,  A  bankrupt  shall  be  exempt  from  arrest  upon 
civil  process  except  in  the  following  cases: 

(i)  When  issued  from  a  court  of  bankruptcy  for 
contempt  or  disobedience  of  its  lawfid  orders; 

(2)  when  issued  from  a  state  court  having  juris- 
diction, and  served  within  such  state,  upon  a  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would 
not  be  a  release,  and  in  such  case  he  shall  be  exempt 
from  such  arrest  when  in  attendance  upon  a  court 
of  bankruptcy  or  engaged  in  the  performance  of  a  duty 
imposed  by  this  act. 

The  judge  may,  at  any  time  after  the  filing  of  a  p)eti- 

>  Sec.  7.  of  Act. 
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tion  by  or  against  a  person,  and  before  the  expiration 
of  one  month  after  the  qualification  of  the  trustee, 
upon  satisfactory  proof  by  the  affidavits  of  at  least  two 
persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of 
business  to  avoid  examination,  and  that  his  departure 
will  defeat  the  proceedings  in  bankruptcy,  issue  a 
warrant  to  the  marshal,  directing  him  to  bring  §uch 
bankrupt  forthwith  before  the  court  for  examination. 
If  upon  hearing  the  evidence  of  the  parties  it  shall 
appear  to  the  court  or  a  judge  thereof  that  the  allega- 
tions are  true  and  that  it  is  necessary,  he  shall  order 
such  marshal  to*  keep  such  bankrupt  in  custody  not 
exceeding  ten  days,  but  not  imprison  him,  until  he 
shall  be  examined  and  released  or  give  bail  conditioned 
for  his  appearance  for  examination,  from  time  to  time, 
not  exceeding  in  all  ten  days,  as  required  by  the  court, 
and  for  his  obedience  to  all  lawful  orders  made  in 
reference  thereto. 

4.  Whenever  a  warrant  for  the  apprehension  of  a 
bankrupt  shall  have  been  issued,  and  he  shall  have  been 
found  within  the  jurisdiction  of  a  court  other  than  the 
one  issuing  the  warrant,  he  may  be  extradited  in  the 
same  manner  in  which  persons  imder  indictment  are 
now  extradited  from  one  district  within  which  a  dis^ 
trict  court  has  jurisdiction  to  another. 

5.  At  the  meetings  of  a  bankrupt  four  things  are 
essential.  The  bankrupt  is  not  obliged  to  attend  the 
first  or  any  other  meeting  of  creditors,  unless  he  is 
ordered  to  do  so.  If  his  home  or  usual  place  of  busi- 
ness is  more  than  one  hundred  and  fifty  miles,  from 
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the  place  of  meeting  he  cannot  be  required  to  attend, 
save  for  a  definite  cause.  If  ordered  to  attend  a 
meeting,  other  than  in  the  place  of  his  residence  he 
is  entitled  to  actual  expenses  out  of  the  estate,  and 
that  none  of  these  limitations  seeming  to  apply  to  a 
hearing  on  discharge,  he  must  attend  such  a  hearing, 
wherever  it  is,  at  his  own  expense  even  though  ordered 
not  to  do  so. 

6.  The  bankrupt  must  file  his  schedules  with  a 
voluntary  petition  or,  if  the  proceeding  be  involuntary, 
within  ten  days  after  the  adjudication,  unless  further 
time  is  granted.  If  this  is  not  done  by  him,  it  may  be 
done  by  the  creditors  or  by  the  referee.  By  far  the 
most  important  schedule  is  that  of  creditors.  Its 
purpose  is  to  give  the  court  information  concerning 
the  persons  entitled  to  notice;  to  inform  the  trustees 
concerning  the  claims  against  the  estate,  and  the 
considerations  on  which  they  rest;  and  to  an  extent 
at  least  to  limit  the  effect  of  the  bankrupt's  discharge 
to  parties  to  the  proceeding. 

It  follows  that  the  requirements  of  the  statute 
"a  list  of  his  creditors,  showing  their  residence  if 
known,"  etc.,  should  be  strictly  observed.  The  names 
of  the  creditors  should  be  written  with  care,  and  when 
the  creditor  is  a  co-partnership,  whose  claim  has  been 
reduced  to  judgment,  the  names,  both  of  the  firm  and 
of  the  individuals,  should  be  set  out.  Even  still 
greater  care  should  be  observed  in  the  matter  of 
addresses.* 

1  Collier,  p.  113.    Quoted  with  approval  in  re  Shanker,  138  Fed.,  863. 
I  Collier,  p.  119. 
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And  if  the  schedules  are  imperfect  the  referee  should 
have  them  amended. 

The  bankrupt  may  be  examined  "at  the  first  meet- 
ing of  creditors  or  at  such  other  times  as  the  court 
shall  order."  Collier  says  the  creditors  may  have  an 
examination  of  the  bankrupt  at  any  time  while  the 
proceedings  are  pending.  Judge  Brown  has  remarked 
that  "it  is  not  unreasonable  to  examine  the  bankrupt 
concerning  the  mode  of  conducting  his  business,  for 
the  purpose  of  ascertaining  whether  there  has  been  any 
such  offense  committed,  or  failure  to  keep  books  as 
would  furnish  a  just  ground  for  refusing  a  discharge. ' 

At  the  first  meeting  of  creditors,  the  referee  should 
ask  if  an  examination  of  the  bankrupt  is  desired,  and 
if  so,  he  should,  if  the  bankrupt  is  present,  order  the 
examination  to  proceed.  If  he  is  absent,  a  direction 
through  his  attorney  will  usually  secure  his  presence. 
If  unwilling  to  come,  the  referee  may  on  his  own  motion 
or  at  the  instance  of  any  creditor  whose  claim  has  been 
proved,  or  the  trustee,  make  an  order  requiring  his 
attendance  for  examination,  and  on  failure  or  refusal 
to  do  so,  will  be  reported  as  a  contempt.* 

§  8.  Suits  By  and  Against  Bankrupts 

1.  When  suits  must  be  brought. 

2.  When  time  begins  to  run. 

3.  Distinction  between  claims  released  by  discharge 

and  those  which  are  not. 

>In  re  Mackey  and  Co.,  1  Am.  Bank  Reg.,  593. 
*In  re  Brice,  i  Am.  Bank  Reg.,  419. 
•Collier,  p.  123. 
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1.  "A  suit  which  is  founded  upon  a  claim  from  which 
a  discharge  would  be  a  release,  and  which  is  pending 
against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an  adjudication 
or  the  dismissal  of  the  petition;  if  such  person  is  ad- 
judged a  bankrupt,  such  action  may  be  further  stayed 
until  twelve  months  after  the  date  of  such  adjudication 
or,  if  within  that  time  such  person  applies  for  a  dis- 
charge, then  until  the  question  of  such  discharge  is 
determined. 

The  covu*t  may  order  the  trustee  to  enter  his  appear- 
ance and  defend  any  pending  stut  against  the  bankrupt. 

A  trustee  may,  with  the  approval  of  the  court,  be 
permitted  to  prosecute  as  trustee  any  suit  commenced 
by  the  bankrupt  prior  to  the  adjudication,  with  like 
force  and  effect  as  though  it  had  been  commenced  by 
him. 

Suits  shall  not  be  brought  by  or  against  a  trustee 
of  a  bankrupt  estate  subsequent  to  two  years  after 
the  estate  has  been  closed.'*  * 

2.  With  respect  to  suits  the  time  does  not  begin  to 
run  until  the  estate  has  been  closed.  The  character 
of  the  suit  is  immaterial  if  it  relate  to  the  property  of 
the  bankrupt. 

3.  "This  section,"  says  Brandenburg,  "makes  a 
distinction  between  suits  upon  which  claims  from  which 
a  discharge  would  be  a  release  and  those  from  which  it 
would  not.  The  logic  of  this  provision  is  plain.  To 
prosecute  to  judgment  a  suit  pending  against  a  person 
at  the  time  the  petition  is  filed  is  useless,  if  it  is  based 

•  Sec.  II,  of  Act. 
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upon  a  claim  from  which  a  discharge  would  be  a  re- 
lease, unless  necessary  to  settle  disputed  questions, 
establish  the  plaintiff's  right,  or,  under  the  direction 
of  the  court  of  bankruptcy,  liquidate  a  provable  claim, 
as  imder  any  circumstances  each  creditor  would  share 
equally  with  the  others  in  the  distribution  of  the  estate, 
and  his  rights  would  be  fully  preserved  by  proving  his 
claim  against  the  estate.  If,  however,  the  bankrupt 
is  not  discharged,  the  suit  may  then  be  prosecuted  to 
judgment.  The  stay  must  be  until  after  an  adjudica- 
tion, which  means  the  date  of  the  entry  of  a  decree 
that  the  defendant  in  a  bankruptcy  proceeding  is  a 
bankrupt." 

§  9.  Compositions 

1.  When  confirmed. 

a.  When  they  may  be  set  aside. 

3.  At  what  time  composition  can  be  made. 

4.  Composition  by  partnership. 

5.  Number  of  creditors  required. 

6.  Who  may  object  to  composition.    Secured  cred- 

itors cannot. 

7.  Grounds  for  opposing  composition. 

8.  Compromise  is  not  the  same  thing. 

1.  "A  bankrupt  may  offer,  either  before  or  after  ad- 
judication, terms  of  composition  to  his  creditors  after, 
but  not  before,  he  has  been  examined  in  open  court 
or  at  a  meeting  of  his  creditors,  and  has  filed  in  court 
the  schedule  of  his  property  and  the  list  of  his  creditors 
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required  to  be  filed  by  bankrupts.  In  compositions 
before  adjudication  the  bankrupt  shall  file  the  required 
schedules,  and  thereupon  the  court  shall  call  a  meeting 
of  creditors  for  the  allowance  of  claims,  examinations 
of  the  bankrupt,  and  preservation  or  conduct  of  estates, 
at  which  meeting  the  judge  or  referee  shall  preside; 
and  action  upon  the  petition  for  adjudication  shall 
be  delayed  until  it  shall  be  determined  whether  such 
composition  shall  be  confirmed. 

An  application  for  the  confirmation  of  a  composi- 
tion may  be  filed  in  the  court  of  bankruptcy  after, 
but  not  before,  it  has  been  accepted  in  writing  by  a 
majority  in  number  of  all  creditors  whose  claims  have 
been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration 
to  be  paid  by  the  bankrupt  to  his  creditors,  and  the 
money  necessary  to  pay  all  debts  which  have  priority 
and  the  cost  of  the  proceedings  have  been  deposited 
in  such  place  as  shall  be  designated  by  and  subject 
to  the  order  of  the  judge. 

A  date  and  place,  with  reference  to  the  convenience 
of  the  parties  in  interest,  shall  be  fixed  for  the  hearing 
upon  each  application  for  the  confirmation  of  a  com- 
position, and  such  objections  as  may  be  made  to  its 
confirmation. 

The  judge  shall  confirm  a  composition  if  satisfied 
that  (i)  it  is  for  the  best  interests  of  the  creditors; 
(2)  the  bankrupt  has  not  been  guilty  of  any  of  the  acts 
or  failed  to  perform  any  of  the  duties  which  would 
be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its 
acceptance  are  ia  good  faith  and  have  not  been  made 
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or  procured  except  as  herein  provided,  or  by  any  means, 
promises,  or  acts  herein  forbidden. 

Upon  the  confirmation  of  a  composition,  the  con- 
sideration shall  be  distributed  as  the  judge  shall 
direct,  and  the  case  dismissed.  Whenever  a  compo- 
sition is  not  confirmed,  the  estate  shall  be  administered 
in  bankruptcy  as  herein  provided."  * 

2.  The  judge  may,  upon  the  application  of  parties 
in  interest  filed  at  any  time  within  six  months  after  a 
composition  has  been  confirmed,  set  the  same  aside 
and  reinstate  the  case  if  it  shall  be  made  to  appear 
upon  a  trial  that  fraud  was  practiced  in  the  procuring 
of  such  composition,  and  that  the  knowledge  thereof 
has  come  to  the  petitioners  since  the  confirmation  of 
such  composition. 

3.  The  law  provides  for  efifecting  compositions 
among  the  bankrupt's  creditors.  But  (i)  there  can 
b&  no  composition  until  after  adjudication;  (2)  it 
cannot  be  ofifered  imtil  the  filing  and  examination 
of  the'  bankrupt's  schedules  and  the  proposed  terms 
have  been  accepted  in  writing  by  a  majority  in  number 
and  amount  of  all  claims  allowed,  and  the  sums  to  be 
paid  to  creditors  and  the  expenses  of  administration 
shall  have  been  deposited  in  court. 

Says  Judge  Brown:  "Since  section  12  expressly 
prohibits  any  offer  of  compromise  until  after  an  ex- 
amination of  the  bankrupt  in  open  court,  or  at  a  meet- 
ing of  his  creditors  when  such  a  meeting  is  held  and 
the  bankrupt's  examination  is  concluded,  the  object 
of  the  special  meeting  of  creditors  required  by  the 

I  Sec.  13,  of  Act 
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former  act  is  presumptively  secured;  and,  accord- 
ingly, no  special  meeting  merely  to  receive  an  offer 
of  compromise  is  anywhere  required  by  the  present 
act,  but  only  notice  of  a  hearing,  before  the  judge  on 
the  question  of  confirmation."  * 

No  offer  can  be  made  after  a  discharge;  for  the  per- 
son offering  is  no  longer  a  bankrupt.  If  there  has  been 
a  reference  the  offer  and  its  acceptance  should  be  filed 
with  the  referee.  Such  acceptance  by  the  required 
number  of  creditors  can  be  tendered  immediately 
after  the  offer. 

4.  "In  the  case  of  an  offer  of  compromise  by  a  part- 
nership or  one  of  the  partners,  both  the  firm  and  in- 
dividual debtors  may  vote.  The  creditors  are  reqiiired 
to  pass  the  resolution  for  a  composition  by  a  majority 
vote  in  number  and  amount  of  the  claims  allowed. 
The  resolution  must  be  in  writing  and  signed  by  the 
creditors,  who  accept  the  terms  offered,  with  the 
amount  of  each  claim  proved  and  allowed. 

5.  "If  not  a  suflicient  number  of  creditors  attend 
the  meeting  the  bankrupt  may  circulate  the  resolution 
among  his  creditors  who  have  proved  claims,  and  thus 
secure  a  majority  in  number  and  amount  of  the  claims 
which  have  been  allowed.  The  acceptance  to  be  in 
writing.  It  is  not  necessarily  obtained  at  a  meeting 
of  creditors.  Creditors  who  have  once  accepted  a 
composition  offered  will  not  be  permitted  to  with- 
draw their  consent  unless  fraud  or  misrepresentation 
is  shown."  * 

iln  re  Hilbom,  104  Fed.,  866. 
*Loveland,  pp.  710,  711. 
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6.  General  creditors  may  object  to  a  confirmation 
of  a  composition,  but  secured  creditors  can  not.  A 
trustee  is  not  authorised  to  interfere  in  such  pro- 
ceeding beyond  furnishing  such  information  concerning 
the  estate  imder  his  charge  and  the  administration  there- 
of as  may  be  requested.  If  the  creditors  interested 
in  composition  proceedings  fail  to  attend  to  their 
interest  in  time,  the  courts  will  not  relieve  them  from 
the  consequences  of  their  neglect,  except  they  make  a 
clear  case. 

"When  a  creditor  desires  to  oppose  the  application 
of  a  bankrupt  for  the  confirmation  of  a  composition 
he  must  enter  his  appearance  in  opposition  thereto  on 
the  day  when  the  creditors  are  required  to  show  cause, 
and  must  file  a  specification  in  writing  of  the  grounds 
of  his  opposition  within  ten  days  thereafter,  unless 
the  time  shall  be  enlarged  by  special  order  of  the  judge. 
The  form  of  the  specification  in  opposition  to  a  con- 
firmation is  substantially  the  same  as  in  opposition 
to  a  discharge." ' 

7.  There  are  three  grounds  for  opposing  the  com- 
position of  a  bankrupt  by  his  creditors.  First,  that 
the  composition  is  not  for  their  best  interests;  second, 
that  the  bankrupt  has  been  guilty  of  an  act  or  failed 
to  perform  some  of  the  duties  which  woul(^  be  a  bar 
to  his  discharge;  third,  fraud  in  procuring  the  com- 
position. 

8.  A  compromise  should  not  be  confused  with  a 
composition.  A  compromise  is  intended  to  supply 
a  summary  and  inexpensive  way  of  settling  questions 

iLoveland,  p.  715. 
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arising  in  the  administration  of  bankruptcy  estates. 
It  is  mostly  used  in  connection  with  claims  filed  against 
the  estate  or  the  contested  collections  of  claims  due 
the  estate. 

§  10.  Discharge 

1.  When  granted. 

2.  Object  of  law. 

3.  Bankrupt  must  have  acted  in  good  faith. 

4.  Action  of  judge  in  granting  it. 

5.  Groimds  for  opposing  discharge: 

a. —  Offenses  punishable  by  imprisonment, 
h. —  Intentional    concealment    of    books    and 

records, 
c. —  Obtaining  property  on  false  credit, 
d. —  Intentional  concealment  of  property, 
e. —  A  discharge  since  1903. 

6.  Who  may  oppose  a  discharge. 

7.  What  should  be  set  forth  in  specifications. 

8.  Discharge  is  personal  to  debtor. 

9.  EfiFect  of  partner's  discharge. 

lo.  Within  what  period  discharge  must  be  granted. 

I.  "Any  person  may,  after  the  expiration  of  one 
month  and  within  the  next  twelve  months  subsequent 
to  being  adjudged  a  bankrupt,  file  an  application  for  a 
discharge  in  the  court  of  bankruptcy  in  which  the  pro- 
ceedings are  pending;  if  it  shall  be  made  to  appear 
to  the  judge  that  the  bankrupt  was  unavoidably 
prevented  from  filing  it  within  such  time,  it  may  be 
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filed  within  but  not  after  the  expiration  of  the  next  six 
months. 

The  judge  shall  hear  the  application  for  a  discharge 
and  such  proofs  and  pleas  as  may  be  made  in  opposition 
thereto  by  the  trustee  or  other  parties  of  interest,  at 
such  time  as  will  give  the  trustee  or  parties  in  interest 
a  reasonable  opportunity  to  be  fully  heard,  and  inves- 
tigate the  merits  of  the  application  and  discharge 
the  applicant  unless  he  has 

(i)  committed  an  offense  pimishable  by  imprison- 
ment as  herein  provided;  or 

(2)  with  intent  to  conceal  his  financial  condition, 
destroyed,  concealed,  or  failed  to  keep  books  of  ac- 
count or  records  from  which  such  condition  might  be 
ascertained;  or 

(3)  obtained  money  or  property  on  credit  upon  a 
materially  false  statement  in  writing,  made  by  him 
to  any  person  or  his  representative  for  the  purpose  of 
obtaining  credit  from  such  person;  or 

(4)  at  any  time  subsequent  to  the  first  day  of  the 
four  months  immediately  preceding  the  filing  of  the 
petition  transferred,  removed,  destroyed,  or  concealed, 
or  permitted  to  be  removed,  destroyed,  or  concealed, 
any  of  his  property,  with  intent  to  hinder,  delay,  or 
defraud  his  creditors;  or 

(5)  in  voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years;  or 

(6)  in  the  course  of  the  proceedings  in  bankruptcy 
refused  to  obey  any  lawful  order  of,  or  to  answer  any 
material  question  approved  by,  the  court;  provided, 
that  a  trustee  shall  not  interpose    objections  to  a 
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bankrupt's  discharge  until  he  shall  be  authorised  so 
to  do  at  a  meeting  of  creditors  called  for  that  purpose. 
The  confirmation  of  a  composition  shall  discharge 
the  bankrupt  from  his  debts,  other  than  those  agreed 
to  be  paid  by  the  terms  of  the  composition  and  those 
not  aflfected  by  a  discharge."* 

2.  The  main  purpose  of  the  bankrupt  law  is  to  pre- 
vent preferences,  and  secure  a  fair  and  equitable 
division  of  the  bankrupt's  estate  among  his  creditors. 
This  done,  the  bankrupt  is  granted  a  discharge  from 
all  his  debts.  The  attainment  of  the  first  end  is 
not  to  be  sacrificed  in  order  to  accomplish  the  last. 
"  If  he  wilfully,  and  fraudulently  conceals  any  of  his 
property  from  the  trustee,  he  is  not  entitled  to  a  dis- 
charge. The  discharge  is  not  denied  as  a  penalty 
or  a  forfeiture  because  of  the  offense.  The  debtor 
has  not  performed  one  of  the  conditions  precedent 
to  obtaining  a  discharge  from  his  debts.  It  is  not 
necessary  to  establish  this  concealment  of  assets  be- 
yond a  reasonable  doubt,  but  by  a  fair  preponderance 
of  credible  evidence  only.  The  evidence  must  be 
satisfactory."' 

3.  To  obtain  a  discharge  the  bankrupt  must  have 
acted  in  entire  good  faith.  He  must  have  made  the 
fullest  disclosure  of  his  assets,  and  when  he  knowingly 
and  designedly  omits  assets  from  his  schedule,  although 
the  amount  is  small,  he  will  be  held  to  have  done  so 
with  the  intent  of  defrauding  his  creditors,  and  a  dis- 
charge will  be  denied  to  him  notwithstanding  his  claim 

1  Sec.  14,  of  Act. 

*  In  re  Leslie,  xig  Fed.,  406,  410. 
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that  he  acted  under  the  advice  of  counsel.*  Said 
Judge  Wallace  in  deciding  one  of  the  cases:  "The 
testimony  of  the  bankrupt  throughout  his  examination 
at  the  first  meeting  of  the  creditors  was  so  evasive  and 
disingenuous  as  to  discredit  his  truthfulness,  but  his 
discharge  cannot  be  defeated  upon  such  a  consider- 
ation. It  is  incumbent  upon  the  opposing  creditor 
to  establish  satisfactorily  that  the  particular  statements 
of  which  perjury  is  predicated  were  false;  they  cannot 
be  found  to  be  false  upon  mere  conjecture."  ' 

4.  In  granting  a  discharge  if  no  appearance  is  entered 
and  the  statutory  facts  relating  to  time,  publication 
and  mailing  appear,  a  discharge  follows.  The  judge 
rarely  investigates  further.  The  bankrupt  should  be 
ordered  to  attend  on  the  hearing  if  the  creditors  re- 
quest. Where  objections  are  interposed  to  the  dis- 
charge and  the  case  is  heard  and  the  discharge  refused 
on  facts  found  by  a  referee,  to  whose  findings  no  ob- 
jections have  been  filed,  the  proceedings  are  conclusive. 
The  case,  therefore,  will  not  be  reopened  and  another 
reference  made  for  a  second  hearing.' 

The  question  of  discharge  is  addressed  to  the  sound 
judicial  discretion  of  the  judge.  If  he  sustains  speci- 
fications, or  any  of  them,  an  order  refusing  the  discharge 
is  granted  and  entered.  Such  an  order  precludes 
another  application,  in  the  same  proceeding.  If  he 
overrules  them,  an  order  of  discharge  follows.  A  dis- 
charge may  not  be  refused  because  the  bankrupt  has 


'  In  re  Breitling,  133  Fed.,  146. 
*In  re  Gaylord,  112  Fed.,  669. 
•In  re  Royal,  113  Fed.,  140./ 
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been  dilatory  in  bringing  the  matter  to  a  hearing. 
The  insanity  of  the  bankrupt  does  not  affect  his  right 
to  a  discharge. 

5  (a)  One  of  the  most  important  grounds  for  oppos- 
ing a  discharge  is  an  offence  imder  the  statute  punish- 
able by  imprisonment.  What  are  these  offences? 
"When  a  person  has  knowingly  and  fraudulently,  (i) 
concealed,  while  a  bankrupt,  from  his  trustee  any  of 
the  property  belonging  to  his  estate  in  bankruptcy;  or, 
(2)  made  a  false  oath  or  account  in,  or  in  relation  to, 
any  proceeding  in  bankruptcy;  or  (3)  presented  under 
oath  any  false  claim  for  proof  against  the  estate  of  a 
bankrupt,  or  used  any  such  claim  in  composition, 
personally  or  by  agent,  proxy,  or  attorney,  or  as  agent, 
proxy,  or  attorney;  or,  (4)  received  any  material 
amount  of  property  from  a  bankrupt  after  the  filing 
of  the  petition  with  intent  to  defeat  the  act;  or  (5) 
extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for 
acting  or  forbearing  to  act  in  bankruptcy  proceed- 
mgs." 

(b)  Another  groimd  for  opposing  a  discharge  is  the 
intentional  concealment,  destruction,  or  failure  of  a 
bankrupt  to  keep  his  books  of  account  or  records  from 
which  his  true  condition  might  be  ascertained.  To 
conceal  includes  to  secrete,  falsify,  and  mutilate.  A 
bankrupt's  failure  to  preserve  books  of  account  of 
his  business  from  which  he  had  retired  many  years 
before,  will  not  defeat  his  discharge.  Again,  if  the 
books  are  kept  so  irregularly  that  the  bankrupt's 

iLoveland,  p.  802. 
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financial  condition  cannot  be  determined  by  them,  he 
has  failed  to  comply  with  the  law. 

The  statute  itself  indicates  what  constitutes  the 
ofiFence.  Conceal  includes  secrete,  falsify,  and  mu- 
tilate. Any  act  or  series  of  acts  with  relation  to  busi- 
ness records  which  may  reasonably  be  held  to  be 
within  the  meaning  of  "destruction,  concealment, 
secreting,  falsifying,  mutilation,  or  failure  to  keep 
within  the  law.  A  discharge  in  bankruptcy  is  a  great 
privilege  and  demands  that  reasonable  care  at  least 
shall  be  taken  in  advance  by  one  who  asks  for  it,  and  a 
bankrupt  who  was  a  man  of  business  experience,  who 
failed  to  keep  any  books  whatever  from  which  his 
financial  condition  could  be  ascertained  must  be  pre- 
sumed to  conceal  his  condition."  * 

When  a  bankrupt  is  an  employer  and  not  engaged 
in  any  business  of  his  own,  his  failure  to  keep  books 
showing  his  financial  condition  does  not  indicate  a 
fraudulent  intent  which  justifies  the  refusal  of  his 
discharge.*  An  omission  to  make  entries  of  payments 
to  relations  requires  explanation.  When  books  are 
kept  in  a  suspicious  manner  a  discharge  should  be 
refused.  The  destruction  of  vouchers  or  other  busi- 
ness papers  might  be  fatal  as  would  be  the  destruction 
of  books.  On  one  occasion  a  bankrupt  inherited  a 
large  amount  of  stocks  from  his  father  which  he  sold 
and  spent  the  money  in  gambling  within  three  years 
preceding  his  bankruptcy.'     The  destruction  of  his 


•In  re  Olvord,  13s  Fed.,  236. 
I  In  re  McCrea,  161  Fed.,  346. 
■  Collier.  383. 
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bank  book  within  a  year  prior  to  his  bankruptcy,  un- 
explained, justified  an  inference  that  it  was  with 
fraudulent  intent  to  conceal  his  true  financial  condition 
and  was  sufficient  ground  for  refusing  his  discharge.' 

(c)  Another  ground  for  opposing  the  bankrupt's 
discharge  is  his  obtaining  property  on  credit  from  any 
person  on  a  materially  false  statement  in  writing  of 
his  financial  condition.  The  creditor  who  alleges 
this  objection  must  prove  that  the  bankrupt  obtained 
property  on  credit;  that  he  did  so  on  a  statement  of 
his  financial  condition,  on  which  the  creditor  relied,  that 
the  statement  was  in  writing,  was  materially  false, 
and  made  so  for  the  purpose  of  obtaining  such  property 
from  the  creditor.  To  this  should  be  added  the  usual 
elements,  that  the  obtaining  of  the  property  must 
have  been  by  the  bankrupt,  or  by  someone  duly 
authorised  by  him.  "The  effect  of  this  new  objection 
must  be,"  Collier  says,  "that  every  tradesman  whose 
credit  is  not  unquestioned,  will  be  asked  to  give  a 
mercantile  statement,  as  a  condition,  precedent  to 
dealing,  it  may  be  suggested  a  new  statement  with 
every  new  transaction." 

(d)  A  fourth  ground  for  opposing  a  bankrupt's 
discharge  is  the  destruction,  concealment  or  removal 
of  any  of  his  property  "with  the  intent  to  hinder,  delay 
or  defraud  his  creditors."  The  quoted  words  mean  for 
the  purpose  of  defrauding  the  entire  body  of  creditors. 

He  cannot  decide  for  himself  whether  a  specific 
piece  of  property  may  be  retained  or  omitted  from 
his  schedule.    It  is  his  duty  to  disclose  the  property 

*In  re  Studebaker,  134  Fed.,  045. 
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and  permit  the  court  to  determine  whether  it  should 
go  to  his  creditors.  The  portion  of  the  monthly  salary 
of  a  public  oflficer  of  a  state  which  was  earned,  but 
not  payable  at  the  time  of  his  filing  a  petition  in  bank- 
ruptcy, does  not  pass  to  his  trustee,  and  his  failure 
to  schedule  it  is  therefore  not  a  concealment  of  prop- 
erty which  defeats  his  right  to  a  discharge/ 

The  question  often  arises  when  property  has  been 
given  or  transferred  by  a  bankrupt  to  his  wife.  An 
omission  of  assets  from  the  schedule  on  the  advice  of 
counsel  honestly  given  is  at  least  a  presumptive  excuse. 
But  when  he  makes  a  volimtary  transfer  of  his  prop- 
erty, without  consideration,  to  his  wife,  for  the  pur- 
pose of  defrauding  his  creditors  and  placing  the  prop- 
erty beyond  their  reach,  and  continues  always-  in 
its  full  use  and  enjoyment  and  does  not  disclose  the 
true  facts  regarding  it  in  his  schedule  in  bankruptcy, 
or  surrender  it  to  his  trustee,  he  is  guilty  of  having 
concealed,  while  a  bankrupt,  from  his  trustee,  property 
belonging  to  his  estate  in  bankruptcy  and  thus  for- 
feiting his  right  to  a  discharge,  although  the  fraudu- 
lent transfer  was  made  long  before  the  passing  of  the 
bankruptcy  act,  for  the  concealment  was  continuous 
and  extended  beyond  the  date  of  the  adjudication  in 
bankruptcy.' 

A  wilful  and  fraudulent  concealment  of  assets  by  a 
bankrupt  need  only  be  shown  by  a  fair  preponderance 
of  credible  evidence.  If  the  testimony  is  that  of  the 
bankrupt  alone,  and  the  most  that  can  be  said  is  that 

»In  re  Doherty,  13s  Fed.,  432. 

sin  re  Quackeabush,  103  Fed.,  283. 
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the  circumstances  are  suspicious,  the  objection  to  a 
discharge  should  be  overruled.  When  objecting  credi- 
tors have  made  a  case,  the  burden  of  proof  is  on 
the  bankrupt  to  so  weaken  it  by  credible  evidence  as 
to  present  a  question  of  fact.  If  it  appear  that  the 
bankrupt  did  not  act  in  good  faith  in  withholding  a 
part  of  his  property  from  his  creditors,  the  court  will 
not  coimtenance  it  by  permitting  his  discharge. 

A  concealment  accomplished  before  the  bankruptcy 
is  not  within  the  penalty  of  the  statute.  Such  a 
concealment  once  begun,  necessarily  continues  after 
the  bankruptcy. 

A  bankrupt  who  has  been  refused  a  discharge  be- 
cause of  a  fraudulent  concealment  of  assets  from  the 
trustee  may  not,  a  few  months  thereafter,  file  a  new 
petition  alleging  the  same  facts  and  prosecute  a  new 
application  for  a  discharge.* 

{e)  Another  ground  for  opposing  a  bankrupt's 
discharge  is  a  discharge  in  proceedings  begun  since 
February  5,  1903,  "when,  in  voluntary  proceedings  he 
has  been  granted  a  discharge  in  bankruptcy  within 
six  years."  And  lastly,  he  will  not  be  granted  a  dis- 
charge in  proceedings  begim  since  February  5,  1903, 
when  during  these  he  has  refused  to  obey  any  lawful 
order  or  answer  any  material  question  approved  by 
the  court. 

6.  An  application  for  a  discharge  may  be  opposed 
by  any  party  having  a  pecuniary  interest,  which  must 
be  satisfactorily  shown.  "A  person  has  been  held  ta 
have  an  interest  sufl&cient  to  entitle  him  to  oppose 

'Id  le  Fiegenbaum,  121  Fed.,  6g. 
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a  discharge  whose  claim  was  contingent  and  unliqui- 
dated; or  who  held  an  equitable  claim  only  against  the 
estate,  or  whose  claim  was  contested,  or  not  provable." 
The  reason  that  such  persons  are  parties  in  interest 
is  that  if  a  discharge  is  granted,  the  bankrupt  may 
plead  it  in  bar  of  their  claims  if  asserted  later.  A 
creditor  whose  only  debt  is  one  not  released  by  dis- 
charge, or  whose  debt  is  barred  by  the  statute  of 
limitations,  or  who  has  been  paid  in  full,  has  no  such 
interest  and  therefore  cannot  oppose  the  dis- 
charge. 

7.  The  specifications  of  objection  should  set  out 
the  false  representation,  and  the  name  of  the  person 
alleged  to  have  been  defrauded.  It  has  been  held 
that  this  objection  to  a  discharge  may  be  pleaded  by 
any  creditor. 

8.  A  discharge  is  personal  to  the  debtor.  It  follows, 
therefore,  that  a  lien  in  good  faith  is  not  affected. 
This  doctrine  should  not  be  confused  with  the  other, 
which  sets  aside  all  liens  through  legal  proceedings,  if 
within  four  months  of  the  bankruptcy.  Liens  con- 
tinuing valid,  it  often  becomes  necessary  to  destroy 
their  effect  on  possible  after-acquired  property;  hence, 
the  provisions  in  the  state  laws,  permitting  proceedings 
to  compel  the  cancellation  of  docketed  documents 
bar  by  a  discharge. 

9.  A  discharge  of  two  general  partners  in  bankruptcy 
cannot  be  set  up  in  favour  of  a  special  partner  in  an 
action  against  the  three  as  general  partners  on  the 

>  Loveland,  p.  792.  Granting  of  a  discbarge  to  the  bankrupt  whose  estate 
he  is  administering,  also  the  executor  or  administrator  of  a  deceased  creditor 
may  oppose  the  bankrupt's  discharge. 
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ground  that  the  special  partner  has  made  himself 
liable  as  a  general  partner/ 

10.  The  discharge  must  be  within  one  year,  which 
begins  to  run  from  the  date  of  the  order  of  discharge. 
While  an  application  for  revocation  can  be  made  after 
the  year  has  elapsed,  application  to  the  court  to  vary 
or  annul  the  order  may  be  made  after  that  time,  though 
a  court  will  properly  refuse  such  an  application  when 
made  plainly  for  the  purpose  of  avoiding  this  limitation. 
If  the  bankrupt  was  imavoidably  prevented  from  filing 
his  petition  within  the  year  it  may  be  filed  within  the 
next  six  months. 

A  court  of  bankruptcy  is  without  jurisdiction  to  set 
aside  a  discharge  to  reinstate  a  case  and  to  permit 
an  addition  of  a  creditor  to  the  bankrupt's  schedule 
more  than  a  year  after  the  adjudication  in  bankruptcy 
without  notice  to  the  creditor.* 

§  II.  Revocation  of  Discharge 

1.  When  discharge  may  be  revoked. 

2.  Within  what  period. 

3.  Who  must  make  application. 

4.  Groimds  for  revoking. 

I.  "The  judge  may,  upon  the  application  of  parties 
in  interest  who  have  not  been  guilty  of  undue  laches, 
filed  at  any  time  within  one  year  after  a  discharge  shall 
have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be 

•  Abendrotb  v.  Van  Dolsen,  131  U.  S.,  66. 
tin  re  Hawk,  114  Fed.,  9x6. 
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made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt,  and  that  the  knov^edge  of  the 
fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not 
"warrant  the  discharge." ' 

2.  A  discharge  cannot  be  collaterally  attacked. 
Once  granted  it  cannot  be  revoked  only  in  the  manner 
prescribed  by  law.  It  may  be  revoked  within  a  year 
after  it  has  been  granted  if  the  fact  is  shown  that  it 
was  obtained  through  fraud  and  that  the  knowledge 
of  it  has  come  to  the  petitioners  since  the  granting  of 
the  discharge. 

3.  The  application  must  be  made  by  a  party  in 
interest.  A  creditor  whose  name  has  been  omitted 
from  the  schedule  and  who  has  had  no  notice  or  knowl- 
edge of  the  bankruptcy  proceedings,  or  who  has  no 
provable  claim,  has  not  the  required  interest  to  justify 
proceedings  to  vacate  the  discharge.  The  application 
must  be  filed  within  a  year  after  the  granting  of  the 
discharge,  and  addressed  to  the  judge  and  filed  in  the 
clerk's  ofl&ce,  and  not  with  the  referee.  As  the  bank- 
rupt's fraud  is  the  sole  ground  for  revoking  the  dis- 
charge, the  creditor  has  the  right  to  have  the  discharge 
set  aside  when  such  fraud  was  used  in  obtaining  it  as 
would  have  prevented  this  if  known  at  the  time  it 
was  granted.  The  fraud  must  be  actual  as  distin- 
guished from  constructive  or  legal  fraud. 

4.  "A  discharge,"  says  Loveland,  "will  not  be 
vacated  unless  the  court  is  satisfied  that  the  creditor 

>  Sec.  15,  of  Act. 
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or  his  representatives  had  no  knowledge  of  the  objec- 
tions at  the  time  the  discharge  was  granted.  Where 
an  attorney  has  knowledge  of  objections  it  will  be 
presumed  that  his  client  knows  the  same  facts. 

"If  the  court  finds  that  the  fraudulent  acts  allegeo 
are  not  proved,  or  that  they  were  known  to  the  credi- 
tors before  the  granting  of  the  discharge,  the  judgment 
should  be  rendered  in  favour  of  the  bankrupt.  In  such 
a  case  the  validity  of  his  discharge  is  not  affected  by 
the  proceedings.  If  the  court  finds  that  the  fraudulent 
acts,  or  any  of  them,  alleged  by  the  creditor  in  his 
petition  are  proved,  and  that  the  creditor  had  no 
knowledge  of  the  same  until  after  the  granting  of  the 
discharge,  and  that  the  actual  facts  would  not  warrant 
the  discharge,  the  judgment  should  be  given  in  favour 
of  the  creditor  and  the  discharge  of  the  bankrupt 
should  be  annvdled."  * 

§  12.  Discharge  of  Co-debtors 

1.  *'The  liability  of  a  person  who  is  a  co-debtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt 
shall  not  be  altered  by  the  discharge  of  such  bankrupt." 

2.  The  discharge  of  the  maker  of  a  note  does  not  af- 
fect in  any  way  the  indorser.  The  holder  may  proceed 
to  collect  the  entire  debt  of  him.  Says  Brandenburg: 
"The  liability  of  a  person  who  is  a  co-debtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bank- 
rupt will  not  be  altered  by  the  discharge,  whether  as 

I  Loveland,  p.  865. 
s  Sec.  16,  of  Act. 
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partner,  joint  contractor,  indorser,  surety  or  other- 
wise; nor  will  a  discharge  release  a  bankrupt  from 
liability  as  surety  where  no  cause  of  action  arose  until 
after  such  discharge;  nor  as  surety  for  the  faithful 
performance  of  a  duty  as  a  public  officer;  but  where  a 
surety  on  a  guardian's  bond  receives  a  discharge  in 
bankruptcy,  he  is  released  from  liability  for  defaults 
of  the  guardian  prior  to  his  bankruptcy."  ' 

§  13.  Debts  not  Affected  by  Discharge 

1.  What  debts  are  not  affected  by  discharge. 

2.  Only  provable  debts  are  discharged. 

3.  Taxes. 

4.  Fiduciary  debts. 

5.  Revival  of  debt  by  new  promise. 

6.  Directors  are  not  discharged  from  personal  lia- 

bility. 

I.  "A  discharge  in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts,  except  such  as 

(i)  are  due  as  a  tax  levied  by  the  United  States, 
the  state,  county,  district,  or  municipality  in  which  he 
resides; 

(2)  are  liabilities  for  obtaining  property  by  false 
pretenses  or  false  representations,  or  for  wilful  and 
malicious  injuries  to  the  person  or  property  of  another, 
or  for  alimony  due  or  to  become  due,  or  for  maintenance 
or  support  of  wife  or  child,  or  for  seduction  of  an  un- 
married female,  or  for  criminal  conversion; 

•p.  a88. 
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(3)  have  not  been  duly  scheduled  in  time  for  proof 
and  allowance,  with  the  name  of  the  creditor  if  known 
to  the  bankrupt,  unless  such  creditor  had  notice  or 
actual  knowledge  of  the  proceedings  in  bankruptcy;  or 

(4)  were  created  by  his  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  while  acting  as  an  officer 
or  in  any  fiduciary  capacity."  * 

2.  Only  provable  debts  are  discharged.  Thus 
even  a  debt  scheduled  in  bankruptcy,  under  the  former 
law,  but  kept  alive  by  a  subsequent  judgment  is  re- 
leased.^ Since  provable  debts  are  discharged,  none 
dating  after  the  petition  in  bankruptcy  are  afifected 
by  the  discharge. 

3.  Taxes  are  not  excepted  from  the  general  rule  of 
provable  debts,  including  local  assessments,  even  if 
the  statute  were  silent.  Manifestly  the  words 
"fiduciary  debts,"  means  the  fraud  of  officers  or  of 
persons  in  a  fiduciary  capacity,  and  not  the  ordinary 
fraud,  of  an  ordinary  debtor,  in  so  disposing  of  his 
property  as  to  hinder,  delay  or  defraud  his  creditors. 

4.  Manifestly  only  public  officers  and  trustees  are 
fiduciary  creditors,  and  not  agents,  factors,  commis- 
sionmen  and  the  like.  *'The  term  'officer'  probably 
means,"  so  Collier  says,  "any  public  official,  who  from 
the  nature  of  his  duties,  may  be  guilty  of  embezzlement, 
misappropriation,  or  defalcation  in  office,  and  it  is 
thought  the  word  'misappropriation'  means  little 
more  than  its  companion  word  'embezzlement.' 
The  term  fraud  in  any  fiduciary  capacity  clearly  refers 

»  Sec.  17,  of  Act. 
»P.  a30- 
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to  wrongs  committed  by  private  trustees,  as  attorneys, 
executors,  guardians  and  trustees  in  general.  It  is 
well  settled  that  the  sureties  on  the  bonds  of  such  trus- 
tees are  not  bound  to  a  fiduciary  obUgation,  and  a 
discharge  of  the  surety  will  be  an  available  bar." 

The  discharge,  therefore,  does  not  release  a  bankrupt 
from  debts  created  by  his  fraud,  embezzlement,  or 
-defalcation  while  acting  as  an  ofiScer  in  any  fiduciary 
capacity.  But  a  balance  due  on  the  subscription  to 
capital  stock  of  a  corporation  is  not  a  debt  possessing  a 
fiduciary  character.  Nor  does  a  discharge  release  a 
debt  due  by  a  testamentary  trustee,  executor,  ad- 
ministrator or  guardian.  But  an  attorney  in  collect- 
ing money  for  his  client  acts  in  a  fiduciary  capacity 
and  is  not  released  by  his  discharge  from  his  obligation. 

"A  discharge  in  bankruptcy,"  says  Loveland,  "does 
not  release  a  bankrupt  from  a  debt  which  was  created 
by  his  defalcation  while  acting  as  an  officer.  Precisely 
who  are  included  in  the  term  'officer'  can  not  be  stated. 
It  manifestly  includes  all  public  officers.  A  collector 
of  city  taxes  is  such  an  officer  and  a  debt  due  from  him 
to  the  municipal  corporation  for  taxes  received  and 
not  accounted  for  is  not  discharged,  ^o  where  a 
retiring  township  trustee  gives  his  note  to  his  successor 
in  satisfaction  of  a  debt  due  the  township  for  funds 
wrongfully  appropriated  to  his  own  use,  it  was  held 
that  the  debt  was  not  so  changed  thereby  as  to  be 
released  by  a  discharge.  The  mere  negligence  of  a 
public  officer  in  collecting  moneys,  which  it  is  his  duty 
to  collect,  has  been  held  not  to  be  defalcation."  * 

*  Loveland,  p.  848. 


NATIONAL  BANKRUPTCY  ACT       1171 

5.  A  debt  discharged  is  not  a  debt  paid.  The  moral 
obligation  remains.  Whether  oral  or  in  writing,  it 
must  be  definite,  expressed,  distinct  and  unambiguous. 
It  would  not  be  sufficient  to  make  an  additional  oflFer 
of  payment,  which  was  not  accepted  by  the  creditor. 

6.  Directors  are  sureties  in  a  qualified  sense  only. 
They  are  within  the  intendment  of  the  law,  and  are 
not  released  by  the  discharge  of  their  corporation  from 
any  liability  to  its  creditors. 

"The  secondary  liability  of  directors  and  stock- 
holders in  certain  cases,  within  certain  limits,  and  for 
certain  classes  of  debts,  is  abundantly  estabhshed  as  a 
general  principle  of  statutory  corporate  law  in  the 
United  States.  Suddenly  to  abolish  this  secondary 
liability  under  the  pretense  of  enacting  a  bankrupt 
law,  to  deprive  certain  classes  of  creditors  of  what 
often  is  a  most  valuable  means,  and  is  sometimes  the 
only  means,  of  collecting  debts  due  them  by  the  cor- 
poration, would  be  an  act  of  monstrous  injustice, 
even  if  it  were  held  to  be  within  the  constitutional 
power  of  Congress." ' 

§  14.  Referees 

1.  Office  of  referee. 

2.  Appointment  and  removal. 

3.  Qualification. 

4.  Oath. 

5.  Nimaber. 

6.  Jmrisdiction. 

>  In  le  Marshall  Paper  Co.,  95  Fed.,  410. 
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7.  Duties. 

8.  In  what  cases  he  can  act. 

9.  Meetings. 
10.  Removal. 

1.  "  The  offices  of  referee  and  trustee  are  thereby 
created."' 

2.  "Courts  of  bankruptcy  shall,  within  the  territorial 
limits  of  which  they  respectively  have  jurisdiction, 

(i)  appoint  referees,  each  for  a  term  or  two  years, 
and  may,  in  their  discretion,  remove  them  because 
their  services  are  not  needed  or  for  other  cause;  and 

(2)  designate,  and  from  time  to  time  change,  the 
limits  of  the  districts  of  referees,  so  that  each  county, 
where  the  services  of  a  referee  are  needed,  may  con- 
stitute at  least  one  district."  ' 

3.  "Individuals  shall  not  be  eligible  to  appointment 
as  referees  unless  they  are,  respectively, 

(i)  competent  to  perform  the  duties  of  that  office; 

(2)  not  holding  any  office  of  profit  or  emolument 
under  the  laws  of  the  United  States  or  of  any  state 
other  than  commissioners  of  deeds,  justices  of  the 
peace,  masters  in  chancery,  or  notaries  public; 

(3)  not  related  by  consanguinity  or  affinity,  within 
the  third  degree  as  determined  by  the  common  law, 
to  any  of  the  judges  of  the  courts  of  bankruptcy  or 
circuit  courts  of  the  United  States,  or  of  the  justices  or 
judges  of  the  appellate  courts  of  the  districts  wherein 
they  may  be  appointed;  and 

>  Sec.  33,  of  Act. 
*  Sec.  34,  of  Act. 
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(4)  residents  of,  or  have  their  offices  in,  the 
territorial  districts  for  which  they  are  to  be 
appointed." 

4.  "Referees  shall  take  the  same  oath  of  office  as 
that  prescribed  for  judges  of  United  States  courts." 

5.  Such  number  of  referees  shall  be  appointed  as 
may  be  necessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts 
of  bankruptcy."  * 

6.  "Referees  respectively  are  hereby  invested,  sub- 
ject always  to  a  review  by  the  judge,  within  the  limits 
of  their  districts  as  established  from  time  to  time,  with 
jurisdiction  to 

(i)  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dismiss  the  peti- 
tions; 

(2)  exercise  the  powers  vested  in  courts  of  bank- 
ruptcy for  the  administering  of  oaths  to  and  the 
examination  of  persons  as  witnesses  and  for  requiring 
the  production  of  documents  in  proceedings  before 
them,  except  the  power  of  commitment; 

(3)  exercise  the  powers  of  the  judge  for  the  taking 
possession  and  releasing  of  the  property  of  the  bank- 
rupt in  the  event  of  the  issuance  by  the  clerk  of  a 
certificate  showing  the  absence  of  a  judge  from  the 
judicial  district,  or  the  division  of  the  district,  or  his 
sickness,  or  inability  to  act; 

(4)  perform  such  part  of  the  duties,  except  as  to 


•  Sec.  3Si  of  Act. 
«  Sec.  36,  of  Act. 

*  Sec.  37,  of  Act. 
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questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  con- 
ferred on  courts  of  bankruptcy  and  as  shall  be  pre- 
scribed by  rules  or  orders  of  the  courts  of  bankruptcy 
of  their  respective  districts,  except  as  herein  otherwise 
provided;  and 

(5)  upon  the  application  of  the  trustee  during  the 
examination  of  the  bankrupts,  or  other  proceedings, 
authorise  the  employment  of  stenographers  at  the 
expense  of  the  estates  at  a  compensation  not  to  exceed 
ten  cents  per  folio  for  reporting  and  transcribing 
the  proceedings."  * 

7.  "Referees  shall  (i)  declare  dividends  and  prepare 
and  deliver  to  trustees  dividend  sheets  showing  the 
dividends  declared  and  to  whom  payable; 

(2)  examine  all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts  and  cause  such  as  are 
incomplete  or  defective  to  be  amended; 

(3)  furnish  such  information  concerning  the  estates 
in  process  of  administration  before  them  as  may  be 
requested  by  the  parties  in  interest; 

(4)  give  notices  to  creditors  as  herein  provided; 

(5)  make  up  records  embodying  the  evidence,  or 
the  substance  thereof,  as  agreed  upon  by  the  parties 
in  all  contested  matters  arising  before  them,  whenever 
requested  to  do  so  by  either  of  the  parties  thereto, 
together  with  their  findings  therein,  and  transmit  them 
to  the  judges; 

(6)  prepare  and  file  the  schedules  of  property  and 
lists  of  creditors  required  to  be  filed  by  the  bankrupts, 

» Sec.  38,  of  Act. 
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or  cause  the  same  to  be  done,  when  the  bankrupts 
fail,  refuse,  or  neglect  to  do  so; 

(7)  safely  keep,  perfect,  and  transmit  to  the  clerks 
the  records,  herein  required  to  be  kept  by  them,  when 
the  cases  are  concluded; 

(8)  transmit  to  the  clerks  such  papers  as  may  be 
on  file  before  them  whenever  the  same  are  needed  in 
any  proceedings  in  courts,  and  in  like  manner  secure 
the  retiurn  of  such  papers  after  they  have  been  used, 
or  if  it  be  impracticable  to  transmit  the  original 
papers,  transmit  certified  copies  thereof  by  mail; 

(9)  upon  application  of  any  party  in  interest,  pre- 
serve the  evidence  taken  or  the  substance  thereof 
as  agreed  upon  by  the  parties  before  them  when  a 
stenographer  is  not  in  attendance;  and 

(10)  whenever  their  respective  ofiices  are  in  the 
same  cities  or  towns  where  the  courts  of  bankruptcy 
convene,  call  upon  and  receive  from  the  clerks  all  papers 
filed  in  courts  of  bankruptcy  which  have  been  referred 
to  them. 

Referees  shall  not  (i)  act  in  cases  in  which  they  are 
directly  or  indirectly  interested; 

(2)  practice  as  attorneys  and  coimselors  at  law  in 
any  bankruptcy  proceedings;  or 

(3)  purchase  directly  or  indirectly,  any  property 
of  an  estate  in  bankruptcy."  * 

8.  A  referee  dtdy  appointed  can  act  in  all  cases. 
What  amounts  to  disqualification  must  be  determined 
in  each  case.  Relationship  by  blood,  or  aflSnity  even 
though  remote,  is  usually  enough.    But  owing  a  debt 

>  Sec.  39,  of  Act. 
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to  the  bankrupt,  or  perhaps  being  a  scheduled  creditor, 
at  least  in  a  no-asset  case,  does  not  disqualify.  A 
prior  relation  of  the  attorney  to  the  debtor,  likewise, 
does  not.  If  disqualified,  a  referee  should  immediately 
file  his  certificate  to  that  effect,  stating  the  reasons 
for  his  disqualification  with  the  clerk;  and  then 
the  case  will  be  referred  to  another  referee.  Sometimes 
the  disqualification  does  not  appear  imtil  the  case  is 
far  advanced  and  then  the  matter  may  be  considered 
by  the  judge,  or  he  may  refer  the  matter  specially 
to  another  referee. 

Q.  On  receipt  from  the  clerk  of  the  order  of  reference, 
the  referee  calls  a  first  meeting,  setting  the  time  "not 
less  than  ten  nor  more  than  thirty  days  after  the 
adjudication,"  and  the  place  "at  the  county  seat  of 
the  county  in  which  the  bankrupt  has  had  his  principal 
place  of  business,  resided,  or  has  his  domicile." 

The  practice  of  keeping  first  meetings  alive  by  suc- 
cessive continuance  is  general,  and  to  be  recommended, 
as  it  saves  delay  and  expense  in  calling  creditors 
together  to  consider  special  matters. 

The  referee,  or  if  there  has  been  no  reference,  the 
judge,  must  preside  at  all  first  meetings. 

lo.  The  office  of  referee  is  created  by  statute.  He 
is  an  officer  of  the  court  of  bankruptcy,  and  is  appointed 
within  its  territorial  jurisdiction  by  the  judge.  The 
number  rests  in  his  discretion,  who  hold  office  for 
two  years.  "They  are,  however,  at  all  times  subject 
to  removal  by  the  judge,  because  their  services  are 
not  needed,  or  for  other  cause.  Whenever  the  office 
of  a  referee  is  vacant,  or  its  occupant  is  absent  or  dis- 
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qualified  to  act,  the  judge  may  act  or  may  appoint 
another  referee,  or  another  referee  holding  an  appoint- 
ment under  the  same  court  may,  by  the  order  of  the 
judge,  temporarily  fill  the  vacancy."  ' 

§  15.  Compensation  of  Referees 

I.  "Referees  shall  receive  as  full  compensation  for 
their  services,  payable  after  they  are  rendered,  a  fee 
of  fifteen  dollars  deposited  with  the  clerk  at  the  time 
the  petition  is  filed  in  each  case,  except  when  a  fee 
is  not  required  from  a  voluntary  bankrupt,  and  twenty- 
five  cents  for  every  proof  of  claim  filed  for  allowance, 
to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost 
of  administration,  and  from  estates  which  have  been 
administered  before  them  one  per  centum  commissions 
on  all  moneys  disbursed  to  creditors  by  the  trustee, 
or  one-haK  of  one  per  centum  on  the  amount  to 
be  paid  to  creditors  upon  the  confirmation  of  a 
composition. 

Whenever  a  case  is  transferred  from  one  referee  to 
another  the  judge  shall  determine  the  proportion  in 
which  the  fee  and  commissions  therefor  shall  be 
divided  between  the  referees. 

In  the  event  of  the  reference  of  a  case  being 
revoked  before  it  is  concluded,  and  when  the  case  is 
specially  referred,  the  judge  shall  determine  what 
part  of  the  fee  and  commissions  shall  be  paid  to  the 
referee." ' 

*  Loveland,  p.  X38. 
s  Sec.  40,  of  Act. 
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In  compositions  the  referee  receives  one  half  of  one 
per  cent  on  the  amount  to  be  paid  the  creditors. 
This  standard  of  compensation  has  not  been  modified 
by  the  recent  act.  Whether  creditors  include  priority 
claims  is  perhaps  debatable.  The  filing  fee  is  fifteen 
dollars,  and  is  paid  to  the  clerk  at  the  time  his  petition 
is  filed.  The  clerk  pays  it  to  the  referee  within  ten 
days  after  the  case  is  closed.  The  word  closed  has 
been  liberally  construed  in  some  districts  and  the 
filing  fee  has  been  paid  the  referee  at  the  end  of  one 
or  two  months,  even  if  the  case  is  not  technically  at 
an  end. 

With  respect  to  commissions  on  disbursements  to 
creditors  there  is  no  change  in  the  rate,  which  is  still 
one  per  cent,  but  the  percentage  is  now  on  "all  moneys 
disbursed  to  creditors  by  the  trustee." 

§  1 6.  Trustees 

1.  Appointed  by  creditors. 

2.  Qualifications. 

3.  Appointment  by  majority  in  nimiber  and  amount 

required. 

I.  "The  creditors  of  a  bankrupt  estate  shall,  at  their 
first  meeting  after  adjudication  or  after  a  vacancy  has 
occiurred  in  the  oflSce  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set 
aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy 
in  the  ofl&ce  of  trustee,  appoint  one  trustee  or  three 
trustees  of  such  estate.    If  the  creditors  do  not  ap- 
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point  a  trustee  or  trustees  as  herein  provided,  the 
court  shall  do  so."  ' 

2.  Trustees  may  be  (i)  individuals  who  are  respec- 
tively competent  to  perform  the  duties  of  that  office 
and  reside  or  have  an  office  in  the  judicial  district 
within  which  they  are  appointed,  or  (2)  corporations 
authorised  by  their  charters  or  by  law  to  act  in  such 
capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed. 

3.  The  present  law  goes  further  than  any  other  ever 
enacted  in  the  way  of  giving  creditors  the  right  to 
choose  trustees.  The  statute  does  not  give  the  judge 
or  referee  the  right  to  oppose  or  disapprove.  This  is 
ixn  unqualified  right  vested  in  the  creditors.  They 
must  appoint  him  at  their  first  meeting. 

If  a  majority  in  number  and  amount  do  not  appoint, 
or  if  the  creditors  neglect  to  recommend  the  appoint- 
ment, then  the  judge  or  referee  can  appoint.  If  at  the 
first  meeting  all  claims  offered  for  proof  are  in  dispute, 
which  cannot  be  settled,  the  referee  possesses  dis- 
cretionary power  to  appoint  a  trustee.  "The  meaning 
of  this  clause,"  says  Judge  Wallace,  "is  to  vest  the 
power  of  creditors  in  those  who  are  present,  and  not 
allow  the  proceedings  to  be  delayed  by  the  absence 
of  those  creditors  who  do  not  take  sufficient  interest 
to  participate." 

Priority  creditors  are  excluded  and  secmred  claims 
will  be  counted  only  to  the  amount  unsecured.  An 
assignee  of  a  large  number  of  claims  should  be  counted 

*  Sec.  44,  of  Act. 

*In  re  Henschel,  113  Fed.,  443,  444. 
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as  one  creditor  only.*  Mortgagees  whose  debts  are 
♦dependent  solely  upon  the  contingency  of  a  deficiency 
^arising  upon  foreclosure  are  neither  necessary  nor 
proper  parties  between  the  bankrupt  and  his  creditors. 

The  present  law  gives  the  choice  of  the  trustee  of  a 
bankrupt  co-partnerhsip  to  its  creditors.  He  must 
keep  separate  accounts  of  each  estate.  This  follows 
from  the  very  nature  of  his  duties  and  the  expenses 
iof  administration  are  apportioned  to  the  individual 
and  partnership  estates  by  the  court. 

A  referee  cannot  ignore  the  appointment  of  a  trustee 
by  creditors  and  proceed  smnmarily  to  make  an  ap- 
pointment without  holding  another  election.  He 
cannot  compel  the  creditors  to  vote,  but  he  can  give 
them  an  opportunity.  If  they  do  not  vote  they  have 
neglected  to  appoint  or  recommend.  If  he  disapproves 
of  the  appointment  it  is  his  duty  to  make  an  order  in 
writing  to  that  effect,  and  the  parties  interested  may 
apply  to  a  district  judge,  who  may  remove  the  trustee 
appointed  by  the  creditors,  and  order  another  appoint- 
ment  by  them. 

§  17.  Death  or  Removal  of  Trustee 

1.  Suits  do  not  end  on  death  or  removal  of  trustee. 

2.  Meetingshouldbecalled  to  fill  vacancy.. 

3.  Who  can  remove. 

4.  Effect  of  removal  on  suits. 

[    2.  "The  death  or  removal  of  a  trustee  shall  not 

'la  re  Messingill,  1x3  Fed.,  366. 
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abate  any  suit  or  proceeding  which  he  is  prosecuting 
or  defending  at  the  time  of  his  death  or  removal,  but 
the  same  may  be  proceeded  with  or  defended  by  his 
joint  trustee  or  successor  in  the  same  manner  as  though 
the  same  had  been  commenced  or  was  being  defended 
by  such  joint  trustee  alone  or  by  such  successor."  * 

2.  If  one  of  three  trustees  dies,  a  meeting  should 
be  called  to  fill  the  vacancy.  At  such  a  meeting,  the 
creditors  may  vote  to  continue  the  survivor,  or  elect 
him  as  a  single  trustee. 

3.  Creditors,  however,  have  no  control  over  the 
removal  of  trustees  other  than  to  initiate  proceedings 
to  that  end.  The  former  law  gave  them  such  control 
with  the  consent  of  the  court.  Now  the  sole  power 
to  remove  is  given  to  the  judge,  not  a  referee.  A 
trustee  can  unquestionably  resign,  nevertheless  his 
resignation  may  be  ineffectual,  unless  the  judge 
consents,  or  the  referee. 

4.  The  statute  applies  to  all  suits  or  proceedings, 
no  matter  how  the  trustee's  removal  is  caused.  In 
that  case  the  court  could  doubtless  order  a  resigning 
trustee  to  continue  such  a  suit,  notwithstanding  the 
death  or  removal  of  a  trustee. 

§  18.  Duties  of  Trustees 

1.  Duties  described. 

2.  Is  an  officer  of  the  court. 

I.  "  Trustees  shall  respectively  (i)  account  for  and 

iSec.46>of  Act. 
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pay  over  to  the  estates  under  their  control  all  interest 
received  by  them  upon  property  of  such  estate; 

(2)  collect  and  reduce  to  money  the  property  of 
the  estates  for  which  they  are  trustees,  under  the 
direction  of  the  court,  and  close  up  the  estate  as  ex- 
peditiously as  is  compatible  with  the  best  interests  of 
the  parties  in  interest;  and  such  triistees,  as  to  all 
property  in  the  custody  or  coming  into  the  custody 
of  the  bankruptcy  court,  shall  be  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceedings  there- 
on; and  also,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all 
the  rights,  remedies,  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatis- 
fied; 

(3)  deposit  all  money  received  by  them  in  one  of 
the  designated  depositories; 

(4)  disburse  money  only  by  check  or  draft  on  the 
depositories  in  which  it  has  been  deposited; 

(5)  furnish  such  information  concerning  the  estates. 
of  which  they  are  trustees  and  their  administration 
as  may  be  requested  by  parties  in  interest; 

(6)  keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts  ex- 
pended and  on  what  accounts; 

(7)  lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  administration  of  the  estates; 

(8)  make  final  reports  and  file  final  accounts  with 
the  courts  fifteen  days  before  the  days  fixed  for  the 
final  meetings  of  the  creditors; 


THE  NATIONAL  BANKRUPTCY  ACT  1183 

(9)  pay  dividends  within  ten  days  after  they  are 
declared  by  the  referees; 

(10)  report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand,  and 
such  other  details  as  may  be  required  by  the  courts, 
within  the  first  month  after  their  appointment  and 
every  two  months  thereafter,  unless  otherwise  ordered 
by  the  courts;  and 

(11)  set  apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the  court 
as  soon  as  practicable  after  their  appointment. 

Whenever  three  trustees  have  been  appointed  for  an 
estate,  the  concurrence  of  at  least  two  of  them  shall 
be  necessary  to  the  validity  of  their  every  act  con- 
cerning the  administration  of  the  estate. 

The  trustee  shall,  within  thirty  days  after  the 
adjudication,  file  a  certified  copy  of  the  decree  of 
adjudication  in  the  office  where  conveyances  of  real 
estate  are  recorded  in  every  county  where  the  bankrupt 
owns  real  estate  not  exempt  from  execution,  and  pay 
the  fee  for  such  filing,  and  he  shall  receive  a  compensa- 
tion of  fifty  cents  for  each  copy  so  filed,  which,  to- 
gether with  the  filing  fee,  shall  be  paid  out  of  the  estate 
of  the  bankrupt  as  a  part  of  the  cost  and  disbursements 
of  the  proceedings." 

2.  The  trustee  is  an  officer  of  the  court.  The  col- 
lection of  assets  is  his  first  duty.  He  must  proceed 
to  collect  and  reduce  to  money  all  the  property  under 
its  direction,  and  close  up  the  estate  as  soon  as  this  can 
be  done  with  due  regard  for  the  best  interests  of  the 

»  Sec  47,  of  Act. 
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party.  This  he  may  do  by  collecting  accounts,  even 
by  suit,  or  by  selling  goods  or  lands,  or  proceeding 
to  set  aside  the  transfer  or  preferential  liens.  As 
a  rule,  save  in  the  conunon  and  simpler  steps  of  ad- 
ministration, he  should  consult  the  wishes  of  the 
creditors. 

In  many  matters  the  law  requires  him  to  do  this; 
the  creditors  usually  decide.  First  meetings  should 
be  kept  alive  for  this  purpose.  The  referee  in  charge 
may,  in  extreme  cases,  disapprove.  Such  action  is, 
however,  not  usual. 

§  19.  Compensation  of  Trustees,  Receivers 
AND  Marshals 

1.  Trustees. 

2.  Receivers  or  marshals. 

3.  How  conmMssions  are  to  be  computed. 

4.  Commission  of  trustee  in  a  composition. 

5.  Commission  if  more  than  one  trustee. 

6.  Commission  in  case  of  resignation. 

I.  "Trustees  shall  receive  for  their  services,  payable 
after  they  are  rendered,  a  fee  of  five  doUars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each 
case,  except  when  a  fee  is  not  required  from  a  volun- 
tary bankrupt,  and  such  commissions  on  all  moneys 
disbursed  or  tiuned  over  to  any  person,  including  lien 
holders,  by  them,  as  may  be  allowed  by  the  courts, 
not  to  exceed  six  per  centum  on  the  first  five  hundred 
dollars  or  less,  four  per  centum  on  moneys  in  excess 
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of  five  hundred  dollars  and  less  than  fifteen  hundred 
dollars,  two  per  centum  on  moneys  in  excess  of  fifteen 
himdred  dollars  and  less  than  ten  thousand  dollars,, 
and  one  per  centum  on  moneys  in  excess  of  ten  thous- 
and dollars.  And  in  case  of  the  confirmation  of  a 
composition  after  the  trustee  has  qualified  the  court 
may  allow  him,  as  compensation,  not  to  exceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  the 
creditors  on  such  compensation. 

"In  the  event  of  an  estate  being  administered  by 
three  trustees  instead  of  one  trustee  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  com« 
missions  between  them  according  to  the  services  actu- 
ally rendered,  so  that  th^e  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amotmt 
than  one  trustee  would  be  entitled  to. 

"The  court  may,  in  its  discretion,  withhold  all  com- 
pensation from  any  trustee  who  has  been  removed 
for  cause. 

2.  "Receivers  or  marshals  appointed  piu^uant  to 
section  two,  subdivision  three,  of  this  act  shall  receive 
for  their  services,  payable  after  they  are  rendered,  com- 
pensation byway  of  commissions  upon  the  moneys  dis- 
bursed or  turned  over  to  any  person,  including  lien  hold- 
ers, by  them,  and  also  upon  the  moneys  turned  over  by 
them  or  afterwards  realised  by  the  trustees  from  pro- 
perty turned  over  in  kind  by  them  to  the  trustees,  as 
the  court  may  allow,  not  to  exceed  six  per  centum  on 
the  first  five  hundred  dollars  or  less,  four  per  centum 
on  mone3rs  in  excess  of  five  hundred  dollars  and  less 
than  one  thousand  five  hundred  dollars,  two  per 
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centum  on  moneys  in  excess  of  one  thousand  five 
hundred  dollars  and  less  than  ten  thousand  dollars 
and  one  per  centiun  on  moneys  in  excess  of  ten  thous- 
and dollars: 

"Provided,  that  in  case  of  the  confirmation  of  a 
composition  such  commissions  shall  not  exceed  one- 
half  of  one  per  centiun  of  the  amount  to  be  paid 
creditors  on  such  compositions:  Provided  further, 
That  when  the  receiver  or  marshal  acts  as  a  mere 
custodian  and  does  not  carry  on  the  business  of  the 
bankrupt  as  provided  in  clause  five  of  section  two  of 
this  act,  he  shall  not  receive  nor  be  allowed  in  any  form 
or  guise  more  than  two  per  centum  on  the  first  thous- 
and dollars  or  less,  and  one-half  of  one  per  centiun  on 
all  above  one  thousand  dollars  on  moneys  disbursed 
by  him  or  turned  over  by  him  to  the  trustee  and  on 
moneys  subsequently  realised  from  property  turned 
over  by  him  in  kind  to  the  trustee:  Provided  further. 
That  before  the  allowance  of  compensation  notice  of 
application  therefor,  specifying  the  amount  asked, 
shall  be  given  to  creditors  in  the  manner  indicated 
in  section  fifty-eight  of  this  act. 

"  Where  the  business  is  conducted  by  trustees,  mar- 
shals, or  receivers,  as  provided  in  clause  five  of  section 
two  of  this  act,  the  court  may  allow  such  oflScers 
additional  comp)ensation  for  such  services  by  way  of 
commissions  upon  the  moneys  disbursed  or  turned  over 
to  any  person,  including  lien  holders,  by  them,  and, 
in  cases  of  receivers  or  marshals,  also  upon  the  mone)rs 
turned  over  by  them  or  afterwards  realised  by  the 

>  Sec.  48.  of  Act. 
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trustees  from  property  turned  over  in  kind  by  them  to 
the  trustees;  such  commissions  not  to  exceed  six  per 
centum  on  the  first  five  himdred  dollars  or  less,  four 
per  centum  on  moneys  in  excess  of  five  himdred  dollars 
and  less  than  one  thousand  five  hundred  dollars,  two 
per  centvun  on  moneys  in  excess  of  one  thousand  five 
hundred  dollars  and  less  than  ten  thousand  dollars, 
and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars: 

"Provided,  That  in  case  of  the  confirmation  of  a 
composition  such  commissions  shall  not  exceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  credi- 
tors on  such  composition:  Provided  further,  That 
before  the  allowance  of  compensation  notice  of  applica- 
tion therefor,  specifying  the  amount  asked,  shall  be 
given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act." 

3.  Commissions  are  to  be  computed  on  all  moneys 
disbursed,  that  is,  on  all  the  estate  as  vested  and  dis- 
bursed. These  words  are  substantially  the  same  as 
"received  and  paid." 

The  rate  per  centum  of  commissions  has  been  con- 
siderably increased,  but  only  in  small  or  medium  sized 
cases.  On  estates  of  over  ten  thousand  dollars,  it 
remains  imchanged. 

4.  When  a  trustee  has  been  appointed  and  qualified 
in  a  case  resulting  in  a  composition,  he  may  allow 
not  to  exceed  one-half  of  one  per  cent  of  the  amount 
to  be  paid  to  creditors.  A  trustee  is  rarely  appointed 
in  such  cases,  but  may  be. 

5.  Whether  there  be  three  trustees  or  one  the  com- 
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pensation  of  all  cannot  be  more  than  to  one,  but  the 
court  must  apportion  the  amovmt  between  the  trustees 
according  to  the  services  actually  rendered.  This  is 
contrary  to  the  usual  rule. 

6.  A  mere  resignation  or  a  vacancy  because  of  dis- 
qualification, discovered  after  appointment,  would 
not  bar  the  trustee  from  compensation. 

§  20.  Bonds  of  Referees  and  Trustees 

1.  Amount,  etc. 

2.  When  given. 

3.  Trustee's  bond  is  approved  by  referee. 

4.  Consequence  of  failure  to  give  bond. 

I.  "  Referees,  before  assuming  the  duties  of  their 
cflfices,  and  within  such  time  as  the  district  courts  of 
the  United  States  having  jurisdiction  shall  prescribe, 
shall  respectively  qualify  by  entering  into  bond 
to  the  United  States  in  such  sum  as  shall  be  fixed 
by  such  courts,  not  to  exceed  five  thousand  dollars, 
with  such  sureties  as  shall  be  approved  by  such 
courts,  conditioned  for  the  faithful  performance  of 
their  official  duties. 

"Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their  ap- 
pointment, or  within  such  further  time  not  to  exceed  five 
days,  as  the  court  may  permit,  shaU  respectively  qualify 
by  entering  into  bond  to  the  United  States,  with  such 
sureties  as  shall  be  approved  by  the  courts,  conditioned 
for  the  faithful  performance  of  their  official  duties. 
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"The  creditors  of  a  bankrupt  estate,  at  their  first 
meeting  after  the  adjudication,  or  after  a  vacancy 
has  occurred  in  the  office  of  trustee,  or  after  an  estate 
has  been  reopened,  or  after  a  composition  has  been  set 
aside  or  a  discharge  revoked,  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond 
of  the  trustee;  they  may  at  any  time  increase  the 
amount  of  the  bond.  If  the  creditors  do  not  fix  the 
amount  of  the  bond  of  the  trustee  as  herein  provided 
the  coMTt  shall  do  so. 

"The  court  shall  require  evidence  as  to  the  actual 
value  of  the  property  of  sureties. 

"There  shall  be  at  least  two  sureties  upon  each  bond. 

"The  actual  value  of  the  property  of  the  sureties, 
over  and  above  their  liabilities  and  exemptions,  on 
each  bond  shall  equal  at  least  the  amount  of  such 
bond. 

"Corporations  organised  for  the  purpose  of  becom- 
ing sureties  upon  bonds,  or  authorised  by  law  to  do 
so,  may  be  accepted  as  sureties  upon  the  bonds  of 
referees  and  trustees  whenever  the  courts  are  satisfied 
that  the  rights  of  all  parties  in  interest  will  be  thereby 
amply  protected. 

"Bonds  of  referees,  trustees,  and  designated  deposi- 
tories shall  be  filed  of  record  in  the  office  of  the  clerk 
of  the  court  and  may  be  sued  upon  in  the  name  of  the 
United  States  for  the  use  of  any  person  injvu-ed  by  a 
breach  of  their  conditions. 

"Trustees  shall  not  be  liable,  personally  or  on  their 
bonds,  to  the  United  States,  for  any  penalties 
or   forfeitures    incurred    by    the    bankrupts    iinder 
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this  act,  of  whose  estates  they  are  respectively 
trustees. 

"Joint  trustees  may  give  joint  or  several  bonds. 

"If  any  referee  or  trustee  shall  fail  to  give  bond,  as 
herein  provided  and  within  the  time  limited,  he  shall 
be  deemed  to  have  declined  his  appointment,  and 
such  failure  shall  create  a  vacancy  in  his  ofl&ce. 

"Suits  upon  referees'  bonds  shall  not  be  brought 
subsequent  to  two  years  after  the  alleged  breach  of 
the  bond."  * 

Suits  upon  trustees'  bonds  shall  not  be  brought 
subsequent  to  two  years  after  the  estate  has  been 
closed. 

2.  Trustees'  bonds  must  be  given  within  ten  days 
after  appointment,  or  within  five  days  additional,  if 
permitted  by  the  court.  Where  bonds  are  given  by 
individuals,  there  must  be  two  sureties;  if  by  a  bonding 
company  there  need  be  but  one.  The  sureties,  if 
individuals,  must  be  worth  above  their  liabilities  and 
exemptions,  or  penal  sum  mentioned  in  the  bond. 
As  to  this  the  court  shall  require  evidence. 

3.  A  trustee's  bond  is  usually  approved  by  the 
referee,  whose  duty  it  is  forthwith  to  transmit  the 
bond  to  the  order  of  the  approval  of  the  clerk. 

4.  Failure  to  give  a  bond  within  the  time  limited 
amounts  to  a  declination  of  office  and  creates  a  vacancy. 
This  requirement  has  not  been  very  strictly  construed. 
The  time  would  probably  run  from  the  date  of  the 
receipt  of  the  notice  rather  than  from  the  date  of  the 
order  fixing  the  amount. 

» Sec.  so,  of  Act. 
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§  21.  Creditors 

1.  First  meeting. 

2.  Who  can  vote. 

3.  Only  non-preferred  creditors. 

4.  When  voting  may  be  postponed. 

5.  May  vote  personally  or  by  attorney. 

I.  "The  court  shall  cause  the  first  meeting  of  the 
creditors  of  a  bankrupt  to  be  held,  not  less  than  ten 
nor  more  than  thirty  days  after  the  adjudication,  at 
the  county  seat  of  the  county  in  which  the  bankrupt 
has  had  his  principal  place  of  business,  resided,  or 
had  his  domicile;  or  if  that  place  would  be  manifestly 
inconvenient  as  a  place  of  meeting  for  the  parties  in 
interest,  or  if  the  bankrupt  is  one  who  does  not  do 
business,  reside,  or  have  his  domicile  within  the  United 
States,  the  court  shall  fix  a  place  for  the  meeting 
which  is  the  most  convenient  for  parties  in  interest. 

"If  such  meeting  should  by  any  mischance  not 
be  held  within  such  time,  the  court  shall  fix  the 
date,  as  soon  as  may  be  thereafter,  when  it  shall  be 
held. 

"At  the  first  meeting  of  creditors  the  judge  or  referee 
shall  preside,  and,  before  proceeding  with  the  other 
business,  may  allow  or  disallow  the  claims  of  creditors 
there  presented,  and  may  publicly  examine  the  bank- 
rupt or  cause  him  to  be  examined  at  the  instance  of 
any  creditor. 

"The  creditors  shall  at  each  meeting  take  such  steps 
as  may  be  pertinent  and  necessary  for  the  promotion 
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of  the  best  interests  of  the  estate  and  the  enforcement 
of  this  act. 

"A  meeting  of  creditors,  subsequent  to  the  first  one, 
may  be  held  at  any  time  and  place  when  all  of  the 
creditors  who  have  secured  the  allowance  of  their 
claims  sign  a  written  consent  to  hold  a  meeting  at  such 
time  and  place. 

"The  court  shall  call  a  meeting  of  creditors  whene'ver 
one-fourth  or  more  in  number  of  those  who  have 
proven  their  claims  shall  file  a  written  request  to  that 
effect;  if  such  request  is  signed  by  a  majority  of  such 
creditors,  which  number  represents  a  majority  in 
amount  of  such  claims,  and  contains  a  request  for 
such  meeting  to  be  held  at  a  designated  place,  the  court 
shall  call  such  meeting  at  such  place  within  thirty  days 
after  the  date  of  the  filing  of  the  request. 

"Whenever  the  affairs  of  the  estate  are  ready  to  be 
closed  a  final  meeting  of  creditors  shall  be  ordered."  ' 

2.  "  Creditors  shall  pass  upon  matters  submitted  to 
them  at  their  meetings  by  a  majority  vote  in  number 
and  amount  of  claims  of  all  creditors  whose  claims 
have  been  allowed  and  are  present,  except  as  herein 
otherwise  provided. 

"Creditors  holding  claims  which  are  secured  or  have 
priority  shall  not,  in  respect  to  such  claims,  be  entitled 
to  vote  at  creditors'  meetings,  nor  shall  such  claims 
be  counted  in  computing  either  the  number  of  creditors 
or  the  amount  of  their  claims,  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  or 
priorities,  and  then  only  for  such  excess. "  * 

>Sec.  ss,  of  Act.       'See.  56,  of  Act. 
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3.  The  present  law  in  eflfect  gives  voting  power  only 
to  creditors  holding  claims  neither  preferred  nor 
secured  nor  entitled  to  priority,  and  declares  that  a 
majority  shall  consist  of  the  larger  amomit  in  money 
and  the  larger  number  of  individuals.'  A  partner- 
ship creditor  can  be  counted  only  as  a  single  individual. 
No  definite  quorum  is  necessary;  one  creditor  present 
or  duly  represented  and  entitled  to  a  vote  may  choose 
a  trustee.  But  no  creditor  can  vote  imtil  his  claim 
has  been  proved  and  allowed,  which  means  the  filing 
of  such  proved  claim  without  objection  with  the  proper 
referee. 

Says  Judge  Archbald:  "There  is  nothing  whatever 
to  sustain  the  position  that  those  who  are  not  present 
are  to  be  taken  into  consideration.'  Even  if  filed 
it  seems  that  the  referee  has  the  right  to  determine 
its  voting  power  if  this  is  called  in  question.  The 
mere  filing  of  an  objection,  however,  is  not  sufficient 
to  exclude  a  claim  which  on  examination  seems  to  be 
bona  fide."" 

4.  If,  however,  it  appears  that  the  vote  of  a  claim 
to  which  objection  has  been  made  will  be  decisive  of 
any  matter  submitted  to  the  creditors  the  referee 
should  postpone  the  vote  until  its  validity  can  be 
determined.* 

In  such  a  case  it  may  even  be  necessary  to  appoint 
a  receiver  for  the  time  being.  If  possible  there  should 
be  no  postponement  of  an  election  of  a  trustee.    If  a 

*In  re  Henschel,  109  Fed.,  861. 
*In  re  Mackellar,  116  Fed.,  547. 

*  Collier,  p.  423. 

*  Collier,  p.  435. 
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majority  of  the  creditors,  in  number,  vote  for  one 
person  and  a  majority,  in  amount,  for  another,  the 
referee  may  himself  appoint  the  person  favoured  by 
the  majority  of  the  creditors.'  It  should  take  place 
at  the  time  and  place  fixed  in  the  notice,  and  objections 
which  are  technical  in  their  nature,  or  motions  made 
manifestly  for  the  purpose  of  delay  will  usually  be 
denied.  All  creditors  who  are  qualified  to  vote  before 
the  result  is  announced  should  be  counted;  no  others 
should. 

If  there  is  a  postponement  all  claims  proved  in  the 
interval  have  the  same  rights  as  those  previously 
allowed.  When,  after  the  first  meeting,  new  creditors 
have  been  added,  they  may,  if  it  appears  that  their 
votes  would  have  changed  the  result,  petition  for  a 
new  election  and,  if  successful,  displace  the  elected 
trustee. 

5.  Creditors  may  appear  and  vote  personally.  A 
member  of  a  partnership  or  an  officer  of  a  corporation 
presenting  a  proof  of  debt  should  be  allowed  to  vote 
even  though,  if  represented  by  an  attorney,  the  power 
must  show  letters  of  authority  to  act.  Creditors 
sometimes  appear  specially  to  assert  title  to  goods  sold 
on  consignment,  or  to  save  their  rights  by  having 
objection  to  the  jurisdiction  noted,  but  these 
are  not  creditors  in  the  sense  used  in  this 
section.  Combinations  of  creditors  to  control  judi- 
cial proceedings  in  their  own  interests  will  not  be 
favoured. 

More  generally  a  referee  may  require  a  letter  of 

I  In  re  Richards,  103  Fed.,  849. 
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attorney  before  allowing  another  to  vote  on  the  claim 
of  a  creditor  in  electing  a  trustee.' 

§  22.  Proof  and  Allowance  of  Claims 

1.  How  claims  are  proved. 

2.  Notice  to  creditors. 

3.  Who  may  file  and  dismiss  petitions. 

4.  On  what  provability  of  claim  depends. 

5.  What  claims  can  be  proved: 

a. —  Bond  to  pay  annuity, 

b. —  Unliquidated  claims, 

c. —  Claim  of  assignee  of  creditor, 

d. —  Claim  of  partnership. 

6.  When  claim  may  be  offered. 

7.  Amendments  to  proofs. 

8.  Notice  of  objections  to  claims. 

9.  Proofs  should  be  filed  with  referee. 

I.  "Proof  of  claims  shall  consist  of  a  statement  under 
oath,  in  writing,  signed  by  a  creditor  setting  forth  the 
claim,  the  consideration  therefor,  and  whether  any, 
and,  if  so  what,  seciuities  are  held  therefor,  and 
whether  any,  and,  if  so  what,  payments  have  been 
made  thereon,  and  that  the  simi  claimed  is  justly 
owing  from  the  bankrupt  to  the  creditor. 

"Whenever  a  claim  is  founded  upon  an  instrument 
of  writing,  such  instrument,  unless  lost  or  destroyed, 
shall  be  filed  with  the  proof  of  claim.  If  such  instru- 
ment is  lost  or  destroyed,  a  statement  of  such  fact  and 

•In  re  Richards,  103  Fed.,  849. 
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of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim.  After  the  claim 
is  allowed  or  disallowed,  such  instrument  may  be 
withdrawn  by  permission  of  the  court,  upon  leaving 
a  copy  thereof  on  file  with  the  claim. 

"  Claims  after  being  proved  may,  for  the  purpose  of 
allowance,  be  filed  by  the  claimants  in  the  coiu:t  where 
the  proceedings  are  pending,  or  before  the  referee  if 
the  case  has  been  referred. 

"Claims  which  have  been  duly  proved  shall  be  al- 
lowed upon  receipt  by,  or  upon  presentation  to  the 
court,  imless  objection  to  their  allowance  shall  be  made 
by  parties  in  interest,  or  their  consideration  be  con- 
tinued for  cause  by  the  court  upon  its  own  mo- 
tion. 

"Claims  of  secured  creditors  and  those  who  have 
priority  may  be  allowed  to  enable  such  creditors  to 
participate  in  the  proceedings  at  creditors'  meetings 
held  prior  to  the  determination  of  the  value  of  their 
securities  or  priorities,  but  shall  be  allowed  for  such 
sums  only  as  to  the  courts  seem  to  be  owing,  over  and 
above  the  value  of  their  securities  or  priorities. 

"Objections  to  claims  shall  be  heard  and  determined 
as  soon  as  the  convenience  of  the  court  and  the  best 
interests  of  the  estates  and  the  claimants  will  permit. 

"The  claims  of  creditors  who  have  received  prefer- 
ences, voidable  under  section  sixty,  subdividsion  b,  or  to 
whom  conveyances,  transfers,  assignments,  or  incum- 
brances, void  or  voidable  under  section  sixty-seven, 
subdividsion  e,  have  been  made  or  given,  shall  not 
be  allowed  unless  such  creditors  shall  surrender  such 
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preferences,  conveyances,  transfers,  assignment  or 
incumbrances. 

"The  value  of  securities  held  by  secured  creditors 
shall  be  determined  by  converting  the  same  into  money 
according  to  the  terms  of  the  agreement  pursuant 
to  which  such  securities  were  delivered  to  such  credi- 
tors or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court 
may  direct,  and  the  amount  of  such  value  shall  be 
credited  upon  such  claims,  and  a  dividend  shall  be 
paid  only  on  the  tmpaid  balance. 

"  Whenever  a  creditor,  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  undertaking  of 
any  person,  fails  to  prove  such  claim,  such  person 
may  do  so  in  the  creditor's  name,  and  if  he  discharge 
such  undertaking  in  whole  or  in  part  he  shall  be  sub- 
rogated to  that  extent  to  the  rights  of  the  creditor. 

"  Debts  owing  to  the  United  States,  a  state,  a  county, 
a  district,  or  a  municipality  as  a  penalty  or  forfeiture 
shall  not  be  allowed,  except  for  the  amount  of  the 
pecuniary  loss  sustained  by  the  act,  transaction,  or 
proceeding  out  of  which  the  penalty  of  forfeiture  arose, 
with  reasonable  and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued  thereon  ac- 
cording to  law. 

"  Claims  which  have  been  allowed  may  be  reconsid- 
ered for  cause  and  reallowed  or  rejected  in  whole 
or  in  part,  according  to  the  equities  of  the  case,  before, 
but  not  after,  the  estate  has  been  closed. 

"  Whenever  a  claim  shall  have  been  reconsidered  and 
rejected,  in  whole  or  in  part,  upon  which  a  dividend 
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has  been  paid,  the  trustee  may  recover  from  the 
creditor  the  amount  of  the  dividend  received  upon 
the  claim  if  rejected,  in  whole  or  the  proportional 
part  thereof,  if  rejected  only  in  part. 

"The  claim  of  any  estate  which  is  being  administered 
in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee  and  allowed  by  the  court  in  the  same 
manner  and  upon  like  terms  as  the  claims  of  other 
creditors. 

"Claims  shall  not  be  proved  against  a  bankrupt 
estate  subsequent  to  one  year  after  the  adjudication;  or 
if  they  are  liquidated  by  litigation  and  the  final  judg- 
ment therein  is  rendered  within  thirty  days  before  or 
after  the  expiration  of  such  time,  then  within  sixty  days 
after  the  rendition  of  such  judgment:  Provided, 
That  the  right  of  infants  and  insane  persons  without 
guardians,  without  notice  of  the  proceedings,  may 
continue  six  months  longer."  ' 

2.  Creditors  shall  have  at  least  ten  days'  notice 
by  mail,  to  their  respective  addresses  as  they  appear 
in  the  list  of  creditors  of  the  bankrupt,  or  as  after- 
wards filed  with  the  papers  in  the  case  by  the 
creditors  unless  they  waive  notice  in  writing,  of  (i) 
all  examinations  of  the  bankrupt;  (2)  all  hearings 
upon  applications  for  the  confirmation  of  compo- 
sitions; (3)  all  meetings  of  creditors;  (4)  all  proposed 
sales  of  property;  (5)  the  declaration  and  time  of 
payment  of  dividends;  (6)  the  filing  of  the  final 
accounts  of  the  trustee,  and  the  time  when  and  the 
place  where  they  will  be  examined  and  passed  upon; 

>  Sec.  57,  of  Act. 
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(7)  the  proposed  compromise  of  any  controversy; 

(8)  the  proposed  dismissal  of  the  proceedings,  and  (9) 
there  shall  be  thirty  days'  notice  of  all  applications 
for  the  discharge  of  bankrupts. 

Notice  to  creditors  of  the  first  meeting  shall  be  pub- 
lished at  least  once  and  may  be  published  such  number 
of  additional  times  as  the  court  may  direct;  the  last 
publication  shall  be  at  least  one  week  prior  to  the  date 
fixed  for  the  meeting.  Other  notices  may  be  pub- 
lished as  the  court  shall  direct. 

All  notices  shall  be  given  by  the  referee,  unless 
otherwise  ordered  by  the  judge. 

3.  Any  qualified  person  may  file  a  petition  to  be 
adjudged  a  voluntary  bankrupt. 

Three  or  more  creditors  who  have  provable  claims 
against  any  person  which  amount  in  the  aggregate 
in  excess  of  the  value  of  securities  held  by  them,  if 
any,  to  five  hundred  dollars  or  over;  or  if  all  of  the 
creditors  or  such  persons  are  less  than  twelve  in 
number,  then  one  of  such  creditors  whose  claim  equals 
such  amount  may  file  a  petition  to  have  him  adjudged 
a  bankrupt. 

Petitions  shall  be  filed  in  duplicate,  one  copy  for 
the  clerk  and  one  for  service  on  the  bankrupt. 

If  it  be  averred  in  the  petition  that  the  creditors 
of  the  bankrupt  are  less  than  twelve  in  number,  and 
less  than  three  creditors  have  joined  as  petitioners 
therein,  and  the  answer  avers  the  existence  of  a  larger 
number  of  creditors,  there  shall  be  filed  with  the 
answer  a  list  under  oath  of  all  the  creditors,  with  their 
addresses,  and  thereupon  the  court  shall  cause  all  such 
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creditors  to  be  notified  of  the  pendency  of  such  peti- 
tion and  shall  delay  the  hearing  upon  such  petition 
for  a  reasonable  time,  to  the  end  that  parties  in  in- 
terest shall  have  an  opportunity  to  be  heard;  if  upon 
such  hearing  it  shall  appear  that  a  sufficient  number 
have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein, 
the  case  may  be  proceeded  with,  but  otherwise  it  shall 
be  dismissed. 

In  computing  the  number  of  creditors  of  a  bankrupt 
for  the  purpose  of  determining  how  many  creditors 
must  join  in  the  petition,  such  creditors  as  were  em- 
ployed by  him  at  the  time  of  the  filing  of  the  petition 
or  are  related  to  him  by  consangunity  or  affinity 
within  the  third  degree,  as  determined  by  the  common 
law,  and  have  not  joined  in  the  petition,  shall  not  be 
counted. 

Creditors  other  than  original  petitioners  may  at  any 
time  enter  their  appearance  and  join  in  the  petition, 
or  file  an  answer  and  be  heard  in  opposition  to  the 
prayer  of  the  petition. 

A  voluntary  or  involuntary  petition  shall  not  be 
dismissed  by  the  petitioner  or  petitioners  for  want 
of  prosecution  or  by  consent  of  parties  until  after 
notice  to  the  creditors,  and  to  that  end  the  court  shall, 
before  entertaining  an  application  for  dismissal, 
require  the  bankrupt  to  file  a  list,  under  oath,  of  all 
his  creditors,  with  their  addresses,  and  shall  cause 
notice  to  be  sent  to  all  such  creditors  of  the  pendency 
of  such  application,  and  shall  delay  the  hearing 
thereon   for   a   reasonable   time  to  allow  all  credi- 
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tors    and    parties   in   interest   opportunity    to    be 
heard. 

4,  The  provability  of  a  claim  depends  on  its  status 
or  condition  at  the  time  the  petition  is  filed. 

5.  Liabilities  grounded  on  contract  are,  almost 
without  exception,  provable.  So  also  are  judgments 
grounded  in  writing. 

The  contract  must,  of  course,  be  founded  on  a  legal 
consideration,  not  be  against  public  policy,  and,  if 
by  a  corporation,  not  beyond  its  powers;  nor  need  the 
claim  be  evidenced  by  a  judgment  or  instrument  in 
writing.  If  there  is  no  present  liability  under  the 
contract  when  proof  is  made,  there  can  be  no  provable 
claim.  A  claim  for  damages  for  breach  of  warranty 
on  a  sale  of  personal  property  is  for  a  debt  founded 
on  a  contract,  and  is  provable,  although  the  amount 
is  undetermined.  Thus  a  sub-contractor  was  held 
to  have  no  claim  provable  in  bankruptcy  for  materials 
furnished  to  a  contractor  where  the  agreement  between 
them  required  no  payment  unless  payment  was  made 
to  the  contractor  by  the  owner. 

(a)  A  bond  to  pay  an  annuity  may  be  proved; 
likewise  a  salesman's  claim  on  an  annual  contract 
which  the  bankruptcy  of  the  employer  makes  impossible. 

(b)  There  is  a  broad  distinction  between  vmliqui- 
dated  damages  and  contingent  liabilities.  The  phrase 
"unliquidated  claims"  may  refer  to  both.  Sub- 
stantially all  liabilities  either  on  contract  or  writing, 
provided  they  are  liquidated  either  before  the  bank- 
ruptcy, or  if  not,  thereafter,  are  provable  debts. 
There    are    however,    some    exceptions.    These    are 
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judgments  for  fines;  alimony  due  or  to  accrue,  rent 
to  accrue,  debts  outlawed  by  statute  of  limitations. 

(c)  An  assignee  of  a  creditor  has  a  provable  debt, 
if  this  were  so  of  the  assignor  even  if  the  assignment 
postdated  the  bankruptcy,  but  when  a  creditor  is  a 
debtor  of  the  bankrupt  in  a  larger  amount  than  the 
sum  claimed,  his  claim  is  not  provable.  An  executor 
may  prove  a  debt  against  the  bankrupt  notwithstand- 
ing a  provision  in  the  will  for  a  deduction  of  any  debt 
due  the  testator  from  him.  An  alien  creditor  may 
prove  a  claim.  Under  a  statute  rendering  invalid 
a  direct  gift  of  corporate  stock  from  husband  to  wife, 
her  loan  of  the  certificates,  endorsed  in  blank  to  him, 
creates  no  allowable  claim  against  his  estate. 

(d)  A  member  of  a  firm  may  prove  his  claim  against 
it;  and  the  firm  may  prove  its  claim,  if  having  one, 
against  him.  A  partner  sold  out  to  his  copartner 
pending  the  insolvency  of  the  firm,  receiving  note 
in  payment  for  his  interest.  Two  months  later  the 
continuing  partner  filed  a  voluntary  petition  in  bank- 
ruptcy. The  assets  in  his  hands  were:  (i)  proceeds 
of  the  sale  of  the  business  plant  formerly  owned  by 
the  firm;  (2)  proceeds  of  the  collection  of  debts  arising 
from  the  sale  of  goods  sold  to  the  firm;  (3)  proceeds 
of  a  contingent  interest  in  real  estate  intrusted  by  the 
bankrupt;  (4)  money  received  by  the  bankrupt  for 
goods  sold  by  him  after  the  firm  was  dissolved.  The 
retiring  partner  could  not  prove  his  notes  since  to 
permit  him  to  do  so  would  permit  him  to  compete 
with  his  own  creditors.* 

'In  re  Denning.  114  Fed.,  319. 
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6.  A  claim  may  be  offered  for  proof  after  the  ex- 
piration of  the  year  whenever  the  delay  in  its  pres- 
entation was  caused  by  the  bankrupt's  fraud  in  so 
preparing  his  schedules  as  to  lead  creditors  to  believe 
that  there  was  practically  no  estate  for  distribution. 
On  one  occasion  a  bankrupt  by  thus  acting  led  one 
small  creditor  only  to  prove  his  claim.  The  claims  of 
the  others,  so  the  court  held,  were  not  defeated  by  the 
bankrupt's  fraudulent  conduct/  The  statute  was 
intended  to  afifect  the  right  of  a  tardy  creditor  to  prove 
in  competition  with  creditors  who  had  been  diligent, 
not  the  right  of  a  bankrupt  to  prevent  the  payment 
of  a  creditor  whose  tardiness  had  been  caused  by 
the  bankrupt's  own  fraud. 

7.  The  referee  will  usually  allow  such  amendment 
to  proofs  of  debt  as  justice  requires,  and  objected 
claims  are  often  expunged  or  allowed  to  be  withdrawn 
with  leave  to  amend  and  refile  them.  Thus  a  claim 
filed  within  the  required  time  may  be  amended  even 
after  a  year  for  the  purpose  of  supplying  the  oath  of 
the  creditor.'  But  an  amendment  which  in  effect 
would  be  the  proving  of  a  new  claim  will  not  be  allowed 
after  the  expiration  of  a  year. ' 

8.  The  requirement  that  the  referee  give  immediate 
notice  to  the  original  creditor,  and  the  ten-day  limit 
on  the  filing  of  objection  to  such  creditor,  should  be 
noted.  Claims  assigned  before  the  bankruptcy,  as 
well  as  those  assigned  after,  but  before  proof,  must  be 


•In  re  Towne,  122  Fed.,  313. 
*In  re  Roeber,  127  Fed.,  122. 
I  In  le  Moebrus,  116  Fed.,  47. 
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supported  by  the  deposition  of  the  owner  at  the  time 
of  the  bankruptcy.  If  he  is  also  the  claimant  the 
ordinary  proof  of  debt  would  seem  enough. 

9.  Proofs  of  debt  should  be  filed  with  the  referee. 
If  filed  with  the  clerk  of  the  district  court  he  should 
transmit  them  to  the  referee,  and  likewise  the  trustee. 
If  he  does  not  deliver  such  proofs,  the  creditors  should 
not  be  charged  with  his  failure. 

§  23.  Proof  of  Preferred    Claims 

1.  Who  is  a  preferred  creditor. 

2.  May  surrender  his  security  or  not  as  he  pleases. 

3.  Notes  given  to  third  parties. 

4.  Surety,  indorser,  etc. 

5.  Surrender  of  preference. 

6.  Chattel  mortgage. 

7.  Voluntary  general  assignment. 

8.  What  is  a  preference. 

9.  On  whom  is  burden  of  showing  insolvency. 

10.  Meaning  of  "four  months." 

1 1 .  Meaning  of  * '  transfer. ' ' 

I  "A  person  shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has,  within  four  months  be- 
fore the  filing  of  the  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  entered  against  himself  in 
favour  of  any  person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any  one  of  his 
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creditors  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class.  Where 
the  preference  consists  in  a  transfer,  such  period 
of  four  months  shall  not  expire  until  four  months  after 
the  date  of  the  recording  or  registering  of  the  transfer, 
if  by  law  such  recording  or  registering  is  required. 

"If  a  bankrupt  shall  have  procured  or  suffered  a 
judgment  to  be  entered  against  him  in  favour  of  any 
person  or  have  made  a  transfer  of  any  of  his  property, 
and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of 
the  judgment,  or  of  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof 
is  required,  and  being  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate 
as  a  preference,  and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting  therein,  shall 
then  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a 
preference,  it  shall  be  avoidable  by  the  trustee  and  he 
may  recover  the  property  or  its  value  from  such  person. 
And  for  the  purpose  of  such  recovery  any  court  of 
bankruptcy,  as  hereinbefore  defined,  and  any  state 
court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdiction. 

"If  a  creditor  has  been  preferred,  and  afterwards  in 
good  faith  gives  the  debtor  further  credit  without  se- 
curity of  any  kind  for  property  which  becomes  a  part 
of  the  debtor's  estates,  the  amount  of  such  new  credit 
remaining  unpaid  at  the  time  of  the  adjudication  in 
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bankruptcy  may  be  set  off  against  the  amount  which 
would  otherwise  be  recoverable  from  him. 

"  If  a  debtor  shall,  directly  or  indirectly,  in  contempla- 
tion of  the  filing  of  a  petition  by  or  against  him,  pay 
money  or  transfer  property  to  an  attorney  and  coun- 
selor at  law,  solicitor  in  equity,  or  proctor  in  admiralty 
for  services  to  be  rendered,  the  transaction  shall 
be  re-examined  by  the  court  on  petition  of  the  trustee 
or  any  creditor  and  shall  only  be  held  valid  to  the  extent 
of  a  reasonable  amount  to  be  determined  by  the  court, 
and  the  excess  may  be  recovered  by  the  trustee  for 
the  benefit  of  the  estate."  * 

2.  A  secured  creditor  has  a  limited  meaning  in 
bankruptcy.  He  may  surrender  his  security  or  not  as  he 
pleases.  If  surrendered  it  inures  to  the  benefit  of  all 
creditors,  and  his  claim,  if  otherwise  unobjectionable,  is 
allowed  at  the  full  amount.  If  not  surrendered,  he  can 
have  his  claim  allowed  temporarily  to  enable  him  to 
participate  in  creditors'  meetings  prior  to  the  determi- 
nation of  the  value  of  his  security,  but  only  for  such 
sums  as  are  owing  above  the  security.  He  may  retain 
his  security  and  prove  for  the  amount  of  his  claim  after 
deducting  the  value  of  his  security.  The  value  of  se- 
curities is  fixed  summarily  at  first  meetings  to  permit  a 
creditor  to  vote  the  unsecured  balance.  A  claimant 
may  be  fully  secured;  if  so,  he  should  not  be  allowed  to 
file  a  proof  and  does  not  become  a  party  to  the  proceed- 
ing. "  If  secured  creditors  rely  upon  their  security,  they 
are  not  parties  to  the  bankruptcy  proceedings  at  all."* 

»  Sec.  60,  of  Act. 

'  In  re  Goldsmith,  118  Fed.,  763,  767, 
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"A  holder  of  a  promissory  note  containing  a  waiver 
of  exemption  is  in  effect  a  secured  creditor.  A  creditor 
by  proving  an  unsecured  claim  is  not  barred  from  prov- 
ing the  amount  of  a  secured  claim  less  the  sum  realised 
on  the  security.  In  a  debt,  secured  by  a  life  insurance 
policy,  the  value  of  it  should  be  deducted,  and  the 
balance  proved  against  the  estate.  A  creditor  whose 
claim  is  secured  or  partly  paid  by  an  accommodation 
indorser  may  prove  the  claim  to  its  full  amount,  and 
exclude  from  the  bankrupt  estate  the  value  of  such 
security  or  part  payment.  When  book  accounts  are 
assigned  to  secure  a  debt  the  creditor  must  turn  over 
to  the  trustee  the  balance  of  the  amount  collected  by 
him  remaining  after  payment  of  his  debt,  without 
reference  to  the  adverse  claim  of  another  creditor."' 

3.  The  pajonent  of  notes  given  to  third  parties  and 
discounted  by  a  bank  is  a  preferential  payment  to  it 
and  not  to  the  payee  of  the  notes,  and  must  be  sur- 
rendered before  the  bank  can  prove  its  claim  for  other 
indebtedness  to  the  bankrupt.  The  law  clearly 
prescribes  that  a  creditor  who  has  several  claims  of  the 
same  class,  on  one  of  which  he  has  a  secured  preference, 
must  surrender  it  before  any  of  his  claims  can  be 
allowed.' 

4.  A  surety,  indorser  or  other  person  who  pays  the 
debt  of  his  principal  is  put  in  his  position  and  therefore 
may  prove  the  principal  creditor's  debts,  but  he  also 
takes  it  subject  to  the  same  limitations. '     Since  the 


» Collier,  p.  438. 

*  Swarts  V.  Fourth  Nat.  Bank,  117  Fed.,  1. 

•  Swarts  V.  Siegel,  117  Fed.,  1. 
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right  to  prove  exists  primarily  in  the  principal  creditor, 
the  surety  cannot,  after  discharging  part  of  the  debt, 
prove  to  the  same  amount  against  the  estate. 

5.  The  law  requires  the  surrender  of  such  prefer- 
ences given  to  the  creditor  within  the  time  limited  in 
the  act  before  he  can  prove  his  claim.  The  transfers 
of  property,  amounting  to  preferences,  contemplate 
the  parting  with  the  bankrupt's  property  for  the  bene- 
fit of  the  creditor  and  the  consequent  diminution  of 
the  bankrupt's  estate.  It  is  such  transactions,  oper- 
ating to  defeat  the  purpose  of  the  act,  which  under  it^ 
terms  are  preferences. ' 

Unlike  a  fraudulent  preference,  a  fraudulent  transfer 
may  be  made  at  a  time  when  the  transferer  is  insol- 
vent, but  intent  to  hinder,  delay  or  defraud  being 
necessary,  insolvency  will  usually  be  an  element  of  proof. 

6.  Any  chattel  mortgage  which  is  ineffectual  against 
creditors  imder  the  law  of  the  state  of  the  transaction 
is  ineffectual  as  against  the  trustee.  Voluntary  settle- 
ments, if  made  by  an  insolvent  husband  to  his  wife,  are 
held  void.  No  matter  how  devious  the  method,  if 
the  wife  gets  the  property  from  an  insolvent  husband 
without  consideration,  intent  will  be  presumed  and  the 
transfer  will  be  set  aside.  Similarly  transfers  to  other 
relations  are  suspicious  and  require  strict  proof.  But 
a  transfer  made  in  good  faith  to  a  wife  in  consideration 
of  her  release  of  her  dower  right,  is  valid. 

7.  Voluntary  general  assignments,  whether  with  or 
without  preference  are  legal  frauds,  and  therefore 
voidable. 

*  New  York  County  Bank  v.  Massey,  192  U.  S.  138.,  147. 
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8.  A  preference  consists  in  a  person  while  insolvent 
within  four  months  of  the  bankruptcy  procuring  or 
suffering  a  judgment  to  be  entered  against  himself 
or  making  a  transfer  of  his  property,  the  effect  of  which 
will  be  to  enable  one  creditor  to  obtain  a  greater  per- 
centage of  his  debts  than  any  other  creditor  of  the 
same  class.  Such  a  preference  is  voidable  at  the  in- 
stance of  the  trustee  if  the  person  recovering  it  or  to 
be  benefited  thereby  has  reasonable  cause  to  believe 
that  it  was  thereby  intended  to  give  a  preference. 
In  one  of  the  cases  the  preference  was  declared  to 
consist  of  three  elements  (i)  insolvency  of  the  bankrupt 
when  the  transfer  was  made;  (2)  making  within  the 
four  months'  period  named;  and  having  the  effect  "to 
enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors 
of  the  same  class."' 

9.  The  burden  of  showing  insolvency  is  on  the 
allegor.  The  debtor  must  have  been  insolvent  at  the 
time  the  preference  was  committed.  Insolvency  must 
be  alleged  and  found  as  a  fact;  mere  belief  is  not 
enough,  nor  is  danger  of  insolvency. 

10.  The  meaning  of  "four  months"  is  the  filing  of 
the  petition.  If  a  preference  was  given  before  the 
enactment  of  the  law  it  cannot  be  disturbed.  The 
period  usually  begins  to  run  from  the  moment  the 
judgment  or  transfer  takes  effect. 

11.  The  word  "transfer"  includes  every  mode  of 
disposing  of  property,  including  the  payment  of  money. 
The  method  of  transfer  is  immaterial.    Nor  is  the  fact 

» J.  W.  Butler  Paper  Co.,  v.  Goembel,  143  Fed.,  29Si  396- 
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that  the  transfer  was  made  in  good  faith  material 
if  it  was  made  within  the  prescribed  period  to  secure 
an  antecedent  debt,  and  was  intended  as  a  preference. 
Nor  can  a  fictitious  transaction  not  affecting  the  estate 
of  the  debtor  or  the  rights  of  creditors,  be  deemed  a 
transfer  although  assuming  the  form  of  one.  Nor  can 
a  transfer  which  does  not  diminish  the  general  fund 
consisting  of  the  giving  of  a  fair  security  for  a  present 
loan.  A  transfer  of  firm  property  in  payment  of  an 
individual  partner's  debt  is  a  preference,  which  pre- 
cludes the  bank  from  proving  its  debt  against  the  firm 
unless  it  surrenders  its  preference.* 

A  post-dated  check  constitutes  a  transfer  at  the 
time  of  its  payment,  and  the  question  of  preference 
is  to  be  determined  by  the  conditions  existing  at  such 
time.  An  absolute  transfer  of  an  account  against  an 
insolvent  debtor  made  in  good  faith  to  a  person  who 
afterwards  purchases  goods  from  the  debtor  and  gives 
in  payment  therefor  the  account  thus  transferred  to 
him,  is  not  a  transaction  prohibited  by  the  bankruptcy 
act;  but  if  such  a  transaction  was  entered  into  for  the 
purpose  of  indirectly  evading  the  act,  and  ^procuring 
an  undue  preference  to  the  creditor  it  is  voidable. 

§  24.  Debts  Which  Have  Priority 

1.  Debts  which  have  priority. 

2.  Wages. 

3.  Who  is  meant  by  workman. 

4.  What  landlord  must  do  to  establish  his  priority. 

>In  ic  Gillette,  104  Fed.,  769  A.  A. 
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I.  "The  court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the  United 
States,  state,  county,  district,  or  municipality  in  ad- 
vance of  the  payment  of  dividends  to  creditors,  and 
upon  filing  the  receipts  of  the  proper  public  officers 
for  such  payment  he  shall  be  credited  with  the  amount 
thereof,  and  in  case  any  question  arises  as  to  the 
amount  or  legality  of  any  such  tax  the  same  shall  be 
heard  and  determined  by  the  court. 

"The  debts  to  have  priority,  except  as  herein  pro- 
vided, and  to  be  paid  in  full  out  of  bankrupt  estates, 
and  the  order  of  payment  shall  be  (i)  the  actual  and 
necessary  cost  of  preserving  the  estate  subsequent  to 
filing  the  petition; 

(2)  the  filing  fees  paid  by  creditors  in  involuntary 
cases,  and,  where  property  of  the  bankrupt,  transferred 
or  concealed  by  him  either  before  or  after  the  filing 
of  the  petition,  shall  have  been  recovered  for  the 
benefit  of  the  estate  of  the  bankrupt  by  the  efforts 
and  at  the  expense  of  one  or  more  creditors,  the  reason- 
able expenses  of  such  recovery; 

(3)  the  cost  of  administration,  including  the  fees 
and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one 
reasonable  attorney's  fee,  for  the  professional  services 
actually  rendered,  irrespective  of  the  niunber  of 
attorneys  employed,  to  the  petitioning  creditors  in 
involuntary  cases,  to  the  bankrupt  in  involuntary  cases 
while  performing  the  duties  herein  prescribed,  and 
to  the  bankrupt  in  voluntary  cases,  as  the  court  may 
allow; 
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(4)  wages  due  to  workmen,  clerks,  travelling,  or 
city  salesmen,  or  servants  which  have  been  earned 
within  three  months  before  the  date  of  the  commence- 
ment of  proceedings,  not  to  exceed  three  himdred 
dollars  to  each  claimant;  and 

(5)  debts  owing  to  any  person  who  by  the  laws  of 
the  states  or  the  United  States  is  entitled  to  priority. 

"  In  the  event  of  the  confirmation  of  a  composition 
being  set  aside,  or  a  discharge  revoked,  the  property 
acquired  by  the  bankrupt  in  addition  to  his  estate  at 
the  time  the  composition  was  confirmed  or  the  adjudi- 
cation was  made  shall  be  applied  to  the  payment  in 
full  of  the  claims  of  creditors  for  property  sold  to  him 
on  credit,  in  good  faith,  while  such  composition  or 
discharge  was  in  force,  and  the  residue,  if  any,  shall 
be  applied  to  the  payment  of  the  debts  which  were 
owing  at  the  time  of  the  adjudication."  * 

2.  What  debts  have  priority?  First:  They  are 
debts  due  to  the  United  States;  taxes;  the  cost  of 
preserving  the  bankrupt's  estate,  the  cost  of  adminis- 
tration; wages.  Of  wages  something  more  must  be 
said.  A  different  priority  to  the  wage-earner  may  be 
given  to  him  by  the  state  law.  A  labourer  may  be 
entitled  to  priority  of  payment,  although  he  has  not 
perfected  his  hen  under  a  state  statute.  An  assignee 
of  a  claim  for  wages  is  entitled  to  priority  of  payment 
although  the  assignment  was  made  prior  to  the  be- 
ginning of  bankruptcy  proceedings.  If  the  claim  be 
assigned  after  proof  the  assignee  is  put  in  the  place 
of  the  assignor.   The  labour  must  have  been  performed 

» Sec.  64,  of  Act. 
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within  three  months  of  the  filing  of  the  petition,  al- 
though a  different  and  longer  period  be  prescribed  by  a 
state  statute.  If  a  labour  claim  is  reduced  to  a  judgment 
within  the  four  months'  period,  priority  may  still  be 
asserted  to  the  amount  of  the  judgment  but  probably 
not  for  the  costs.  The  claim  must  be  for  wages  actually 
earned  within  the  prescribed  time,  and  a  judgment 
for  a  breach  of  contract  of  employment  based  on  an 
unlawful  discharge  of  the  employee,  is  not  entitled  to 
priority. 

3.  What  is  the  meaning  of  workmen,  clerks  or  serv- 
ants? This  is  not,  as  Collier  says,  controlled  by  the 
statutory  definition  of  "wage-earner."  The  words 
a^e  used  in  a  common  and  proper  sense.  The  phrase 
"operative  clerk  or  house-servant"  in  the  law  of  1867 
ia  regarded  as  practically  equivalent.  Under  the 
present  law  the  following  have  been  held  not  entitled 
to  priority  under  this  sub-section:  a  contractor,  a 
general  buyer  for  jobbers,  an  officer  or  manager  of  a 
corporation,  a  blacksmith  shoeing  horses  and  repair- 
ing tools  in  his  own  shop,  and  a  person  engaged  merely 
in  an  incidental  agency.  But  a  clerk  selling  goods  in  a 
store  is  entitled  to  priority,  and  so  is  a  labourer,  work- 
ing by  the  piece. 

The  fees  and  expenses  of  general  assignees  and  re- 
ceivers and  their  attorneys;  the  assignee  who  accepts 
the  trust  in  good  faith  and  executes  it  intelligently, 
is  entitled  to  a  fair  and  reasonable  compensation  for 
his  services  and  those  of  his  attorneys,  from  the  assets 
turned  over  by  him  to  the  trustee  in  bankruptcy  of 
his  assignor.    But  it  must  appear  that  the  services 
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rendered  were  an  actual  benefit  to  the  estate,  and  that 
the  assignment  was  not  made  for  the  purpose  of  avoid- 
ing inevitable  bankruptcy. 

4.  A  landlord  who  has  a  lien  or  charge  for  the  rent 
due  him  on  the  property  of  his  tenant  at  the  time  of 
his  bankruptcy,  which  has  not  been  judicially  ascer- 
tained, in  order  to  preserve  his  right  to  priority  must 
establish  his  claim  by  proof  under  the  bankruptcy 
act  like  other  creditors.*  "Of  such  a  claim  mere 
notice  to  the  trustee  could  not  be  sufficient  proof; 
nothing  could  prove  it  except  the  formalities  and  the 
evidence  required  by  the  act."* 

§  25.  Dividends 

1.  Declaration  and  payment  of  dividends. 

2.  Unclaimed  dividends. 

3.  When  first  dividend  must  be  declared. 

I.  "Dividends  of  an  equal  per  centum  shall  be  de- 
clared and  paid  on  all  allowed  claims,  except  such  as 
have  priority  or  are  secured. 

"The  first  dividend  shall  be  declared  within  thirty 
days  after  the  adjudication,  if  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts 
which  have  priority  and  such  claims  as  have  not  been, 
but  probably  will  be,  allowed  equals  five  per  centum 
or  more  of  such  allowed  claims.  Dividends  subse- 
quent to  the  first  shall  be  declared  upon  like  terms  as 

*  In  re  Haywaid,  150  Fed.,  lao. 
•Ibid. 
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the  first  and  as  often  as  the  amount  shall  equal  ten 
per  centum  or  more  and  upon  closing  the  estate. 
Dividends  may  be  declared  oftener  and  in  smaller 
proportions  if  the  judge  shall  so  order:  Provided, 
That  the  first  dividend  shall  not  include  more  than 
fifty  per  centum  of  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  probably  will  be  allowed: 
And  provided  further,  That  the  final  dividend  shall 
not  be  declared  within  three  months  after  the  first 
dividend  shall  be  declared. 

"  The  rights  of  creditors  who  have  received  dividends, 
or  in  whose  favour  final  dividends  have  been  declared, 
shall  not  be  affected  by  the  proof  and  allowance  of 
claims  subsequent  to  the  date  of  such  payment  or 
declarations  of  dividends;  but  the  creditors  proving 
and  securing  the  allowance  of  such  claims  shall  be  paid 
dividends  equal  in  amount  to  those  already  received  by 
the  other  creditors  if  the  estate  equals  so  much  before 
such  other  creditors  are  paid  any  further  dividends. 

"Whenever  a  person  shall  have  been  adjudged  a  bank- 
rupt by  a  court  without  the  United  States  and  also 
by  a  court  of  bankruptcy,  creditors  residing  within 
the  United  States  shall  first  be  paid  a  dividend  equal 
to  that  received  in  the  court  without  the  United  States 
by  other  creditors  before  creditors  who  have  received 
a  dividend  in  such  court  shall  be  paid  any  amounts. 

"A  claimant  shall  not  be  entitled  to  collect  from  a 
bankrupt  estate  any  greater  amount  than  shall  accrue 
pursuant  to  the  provisions  of  this  act." 

» Sec.  6s,  of  Act. 
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2.  Dividends  which  remain  unclaimed  for  six  months 
after  the  final  dividend  has  been  declared  shall  be  paid 
by  the  trustee  into  court. 

Dividends  remaining  unclaimed  for  one  year  shall, 
under  the  direction  of  the  court,  be  distributed  to  the 
creditors  whose  claims  have  been  allowed  but  not  paid 
in  full,  and  after  such  claims  have  been  paid  in  full 
the  balance  shall  be  paid  to  the  bankrupt:  Provided, 
That  in  case  imclaimed  dividends  belong  to  minors 
such  minors  may  have  one  year  after  arriving  at  ma- 
jority to  claim  such  dividends. 

3.  The  first  dividend  must  be  declared  within  thirty 
days  after  adjudication,  if  a  dividend  of  five  per  cent, 
can  be  paid  on  all  claims  whether  allowed  or  not.  In 
doing  so,  claims  scheduled  but  not  yet  allowed  must 
be  included.  In  all  other  cases  the  referee  declares 
the  dividend  and  orders  it  paid.  The  assignee 
formerly  did  this.  Dividends  only  can  be  declared 
at  meetings  of  the  creditors. 

§  26.  Set-off  and  Counterclaims 

1.  When  set-offs  may  be  allowed. 

2.  When  not  allowed. 

3.  Are  mutual  debts  the  same  as  mutual  credits? 

4.  Time  of  determining  set-off. 

5.  Debts  or  credits  need  not  be  of  same  character. 

6.  When  set-off  is  waived. 

I.  "In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  estate  of  a  bankrupt  and  a  creditor  the 
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account  shall  be  stated  and  one  debt  shall  be  set  off 
against  the  other,  and  the  balance  only  shall  be  al- 
lowed or  paid. 

2.  "A  set-off  or  counterclaim  shall  not  be  allowed  in 
favour  of  any  debtor  of  the  bankrupt  which  (i)  is  not 
provable  against  the  estate;  or  (2)  was  purchased  by 
or  transferred  to  him  after  the  filing  of  the  petition,  or 
within  four  months  before  such  filing,  with  a  view  to 
such  use  and  with  knowledge  or  notice  that  such  bank- 
rupt was  insolvent,  or  had  committed  an  act  of  bank- 
ruptcy." ' 

3.  Mutual  debts  are  something  different  from 
mutual  credits.  Collier  says:  "In  effect  at  least 
under  the  present  law  there  can  be  practically  no  dif- 
ference. In  ultimate  analysis  a  mutual  credit  is  not 
unlike  an  unliquidated  debt,  and  such  debts  are  now 
provable.  There  are,  however,  some  exceptions  to  the 
rule  of  mutual  credits.  Thus,  if  the  credit  will  not 
terminate  a  debt,  or  if  a  creditor  intrusted  by  the 
debtor  with  goods  has  not  the  right  to  sell  them  until 
after  the  bankruptcy,  or  if  such  goods  are  delivered  to 
the  creditor  for  a  specific  purpose,  a  mutual  credit 
does  not  arise,  and  there  can  be  no  set-off." 

4.  Strictly,  the  time  when  the  right  to  set- 
off is  determined  is  the  time  the  petition  is  filed. 
Nor  is  the  question  of  present  or  future  payment  of 
the  debt  important.  Debt  means  any  debt,  demand, 
of  claim  provable  in  bankruptcy;  thus  unliquidated 
claims  may  be  set  off  against  liquidated  and  it  is 

» Sec.  68,  of  Act. 
*  Page  793. 
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thought,  under  the  present  law,  even  liabilities  in  the 
end,  against  those  purely  on  contract. 

5.  The  debts  or  credits  need  not  be  of  the  same 
character.  Thus  the  mutual  debts  need  not  arise 
out  of  the  same  transaction,  or  be  for  money  owed  the 
one  to  the  other.  The  basic  test  is  mutuality,  not 
similarity  of  obligation. 

6.  If  a  creditor  proves  his  debt,  without  claiming 
set-off,  he  will  generally  be  deemed  to  have  waived 
it.  At  the  same  time  a  mistake  is  usually  an  excuse 
for  leave  to  withdraw,  and  to  amend. 

Thus  a  debt  due  one  as  an  executor  cannot  be  set  off 
against  a  debt  due  from  him  individually;  a  tenant's 
unliquidated  damages  for  the  landlord's  negligence 
in  permitting  water  to  come  upon  the  premises  may 
not  be  set  off  against  the  landlord's  claim  for  rent;  a 
creditor  of  a  corporation  cannot  set  off  his  liability 
for  impaid  subscriptions  for  its  stock  and  where  the 
ownership  of  the  claim  is  merely  nominal  it  cannot  be 
set  off  against  a  debt  due  from  such  owner.  But  the 
trustee  in  bankruptcy  may  set  off  claims  which  have 
vested  in  him,  even  though  they  never  vested  in  the 
bankrupt. 

A  joint  claim,  as  that  of  a  partnership,  cannot  be 
set  off  against  the  debt  of  one  of  the  individual* 
jointly  claiming. 

§  27.  Title  to  Property 

1.  Trustee  acquires  the  title. 

2.  What  property  passes  to  trustee. 
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3.  Life  insurance  policy. 

4.  Property  sold  to  bankrupt  on  condition. 

5.  Trustee  takes  property  charged  with  liens  and 

equities. 

I.  "  The  trustee  of  the  estate  of  a  bankrupt,  upon 
his  appointment  and  qualification,  and  his  successor 
or  successors,  if  he  shall  have  one  or  more,  upon  his 
or  their  appointment  and  qualification  shall  in  turn 
be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  which  is  exempt, 
to  all 

(i)  documents  relating  to  his  property; 

(2)  interests  in  patents,  patent  rights,  copyrights, 
and  trade-marks; 

(3)  powers  which  he  might  have  exercised  for  his 
own  benefit,  but  not  those  which  he  might  have  exer- 
cised for  some  other  person; 

(4)  property  transferred  by  him  in  fraud  of  his 
creditors; 

(5)  property  which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  under  judicial 
process  against  him:  Provided,  That  when  any 
bankrupt  shall  have  any  insurance  policy  which  has 
a  cash  surrender  value  payable  to  himself,  his  estate 
or  personal  representatives,  he  may,  within  thirty 
days  after  the  cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the  company  issu- 
ing the  same,  pay  or  secure  to  the  trustee  the  sum  so 
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ascertained  and  stated,  and  continue  to  hold,  own,  and 
carry  such  policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  estate  under  the 
bankruptcy  proceedings,  otherwise  the  policy  shall 
pass  to  the  trustee  as  assets;  and 

(6)  rights  of  action  arising  upon  contracts  or  from 
the  unlawful  taking  or  detention  of,  or  injury  to,  his 
property. 

"All  real  and  personal  property  belonging  to  bank- 
rupt estates  shall  be  appraised  by  three  disinterested 
appraisers;  they  shall  be  appointed  by,  and  report  to, 
the  court.  Real  and  personal  property  shall,  when 
practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the 
approval  of  the  court  for  less  than  seventy-five  per 
centum  of  its  appraised  value. 

"The  title  to  property  of  a  bankrupt  estate  whichhas 
been  sold,  as  herein  provided,  shall  be  conveyed  to 
the  purchaser  by  the  trustee. 

"Whenever  a  composition  shall  be  set  aside,  or  dis- 
charge revoked,  the  trustee  shall,  upon  his  appoint- 
ment and  qualification,  be  vested  as  herein  provided 
with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the 
composition  or  revoking  the  discharge. 

"  The  trustee  may  avoid  any  transfer  by  the  bankrupt 
of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,  and  may  recover  the  property 
so  transferred,  or  its  value,  from  the  person  to  whom  it 
was  transferred,  imless  he  was  a  bona  fide  holder  for 
value  prior  to  the  date  of  the  adjudication.    Such 
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property  may  be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona  fide 
holder  for  value.  For  the  purpose  of  such  recovery 
any  court  of  bankruptcy  as  hereinbefore  defined,  and 
any  state  court  which  would  have  had  jurisdiction 
if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction. 

"Upon  the  confirmation  of  a  composition  offered  by 
a  bankrupt,  vthe  title  to  his  property  shall  thereupon 
revest  in  him." ' 

2.  What  property  passes  to  the  trustee  after  he  has 
qualified  to  act?  Contingent  interests  in  land  in 
many  cases.  With  respect  to  dower  and  curtesy 
rights  the  state  law  controls.  If  the  doweress  is  the. 
bankrupt  and  her  estate  is  vested  in  her,  the  trustee 
takes  her  interest;  if  her  interest  is  not  vested,  it  does 
not  pass.  Likewise  if  the  husband's  curtesy  is  vested 
it  passes;  otherwise  it  does  not  pass. 

Property  rights,  which  by  their  terms  are  either 
non-assignable  or  restricted  to  the  person  originally 
acquiring  them,  often  furnish  difficult  problems,  like 
licenses  and  franchises.  Personal  privileges  are  not 
assignable.  This  is  the  general  rule.  The  trustee  of 
a  bankrupt  tenant,  therefore,  is  entitled  to  the  leased 
premises  for  the  remainder  of  the  term.  A  contract 
between  a  publisher  and  an  author  whereby  the  former 
undertakes  to  publish  and  market  literary  productions 
of  the  latter  is  not  assignable. 

Nor  is  a  contract  with  a  person  for  the  manufacture 
of  a  particular  commodity  requiring  special  skill  of 

*  Sec.  70,  of  Act. 
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the  manufacturer.  '  Whether  a  franchise  or  a  license 
passes  to  the  trustee  on  the  bankruptcy  of  the  owner 
depends  usually  on  the  terms  of  the  instrument 
creating  it,  or,  if  that  is  silent,  on  whether  its  nature 
calls  for  personal  skill  or  discretion.  A  bankrupt  may 
be  ordered  to  transfer  his  seat  in  a  stock  exchange  to 
his  trustee  but  whether  the  seat  in  a  stock  exchange 
belongs  to  a  bankrupt  and  is  therefore  to  be  adminis- 
tered as  part  of  his  assets  by  the  trustee  depends"  on 
the  facts  in  each  particular  case.  Special  property  by 
way  of  lien  in  securities  deposited  with  the  bankrupt 
as  a  pledge  is  not  property  within  the  meaning  of  the 
act  which  passes  to  the  trustee. 

3.  Life  insurance  policies  are  akin  to  those  of 
personal  privileges  just  considered. 

4.  Property  sold  to  the  bankrupt  on  condition  may 
pass  to  the  bankrupt's  trustee.  If  the  bankrupt  was 
in  possession  under  an  invalid  contract,  for  example, 
one  not  filed  in  accordance  with  that  law,  both  pos- 
session and  title  pass  to  the  trustee.  But  creditors 
are  not  purchasers  or  lienors.  In  some  states  the  rule 
obtains  that  the  delivery  of  goods  with  the  proviso 
that  the  title  shall  not  pass  until  the  purchase  price 
has  been  paid,  is  void  with  respect  to  the  creditors 
of  the  party  to  whom  they  are  delivered.  In  such  case 
goods  found  in  the  bankrupt's  possession  delivered 
under  such  conditions  pass  to  the  trustee. 

Under  a  statute  providing  that  an  imrecorded  con- 
tract of  conditional  sale  is  void  only  as  against  sub- 
sequent purchasers,  pledges  or  mortgages  in  good  faith, 
a  failure  to  record  such  a  contract  prior  to   the   ad- 
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judication  of  the  bankrupt  or  vendee,  does  not  affect 
the  title  of  the  conditional  vendee  as  against  the 
vendee's  trustee.  When  seizure  is  necessary  to  es- 
tablish the  creditor's  rights  title  will  not  pass  unless 
seizure  is  made  before  the  bankruptcy. 

5,  Since  the  trustee  takes  the  bankrupt's  property 
charged  with  all  claims  and  equities  against  it,  his 
title  to  the  same  is  inferior  to  that  of  one  who  was 
induced  to  sell  on  materially  false  representations. 
In  such  cases  the  claimant  usually  proceeds  to  recover 
his  property,  by  an  action  of  replevin,  which  in  most 
large  trade  centres  has  of  late  been  common  if  not 
notorious. 

False  representations  concerning  the  financial  status 
of  a  buyer  as  a  basis  of  credit  and  without  which  the 
sale  would  not  have  been  made,  are  fraudulent,  and  the 
seller  may  reclaim  the  goods  thereby  obtained.  He 
should  exercise  this  right  before  he  has  of  his  own 
volition  placed  himself  in  the  position  of  a  creditor, 
for  if  he  joins  in  the  election  of  a  trustee,  with  knowl- 
edge of  the  fraud  perpetrated  against  him,  he  is 
estopped  or  prevented  from  insisting  on  a  return  of 
the  goods. 

Where  machinery  or  other  articles  are  sold  upon  the 
condition  that  if  they  are  not  satisfactory  the  pur- 
chaser may  return  them,  and  such  purchaser  prior 
to  his  bankruptcy  expressed  himself  as  dissatisfied 
and  declared  that  he  would  not  accept  such  machinery 
or  articles,  the  seller  may  reclaim  them  and  the  re- 
ceiver or  trustee  of  the  bankrupt  purchaser  will  not 
be  heard  to  say  that  the  refusal  of  the  bankrupt  to 
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accept  was  arbitrary  or  capricious,  fraudulent  and 
in  bad  faith. 

So  also  reclamation  should  be  permitted  where  the 
bankrupt  was  in  possession  of  articles  being  manufac- 
tiu-ed  by  him  under  contracts  requiring  payment  at 
stated  periods,  which  had  been  regularly  made,  it 
appearing  that  the  trustee  did  not  intend  to  complete 
the  contract  and  deliver  the  articles. 

If  personal  property  be  sold  upon  the  express  con- 
dition that  payment  be  made  on  delivery,  and  delivery 
is  made  on  the  faith  that  the  condition  will  be  imme- 
diately performed,  and  payment  is  refused  on  demand, 
title  does  not  pass  and  the  seller  may  be  permitted 
to  reclaim  the  property.  If  the  property  is  consigned 
to  be  sold  under  terms  and  at  prices  fixed  by  the  con- 
signor, the  contract  is  not  one  of  sale  but  is  a  bailment, 
and  the  consignor  may  reclaim.  Identity  is  an  indis- 
pensable thing  with  respect  to  right  of  possession/ 

1  Collier,  pp.  587,  593.  597- 


CHAPTER  XVm 

AUTOMOBILE  LAW 

1.  May  be  used  on  highways. 

2.  How  the  right  is  limited. 

3.  Degree  of  care  required  of  chauffeurs. 

4.  What  statutes  require  of  him. 

5.  How  he  must  avoid  injuring  persons  on  the  streets. 

6.  Liability  of  owner  for  chauffeur's  negligence. 

7.  Liability  for  wrongful  use  of  machine  by  another. 

8.  Owner  is  not  liable  for  injury  caused  by  an  inter- 

vening agency. 

9.  Dutj'  of  garage  keeper. 

10.  Duty  of  hirer  of  automobile. 

11.  Lien  of  garage  keeper. 

12.  Rights  of  purchasers. 

13.  Warranty  of  machine. 

14.  Remedy  of  purchaser  when  warranty  is  broken. 

15.  Right  and  duty  of  purchaser  to  inspect. 

I.  One  of  the  first  questions  after  the  introduction 
of  automobiles  was  the  right  to  use  them  on  the  public 
streets  and  highways.  The  law  presumes  that  the 
public  ways  will  be  used  by  other  and  improved 
modes  of  locomotion  than  were  in  existence  when 
they  were  laid  out  and  dedicated  to  public  use.    Says 
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the  Supreme  Court  of  Michigan:'  "Persons  making 
use  of  horses  as  means  of  travel  or  traflSc  by  the  high- 
ways have  no  rights  therein  superior  to  those  who 
make  use  of  the  ways  in  other  modes.  .  .  .  Im- 
proved methods  of  locomotion  are  perfectly  admissible 
if  any  shall  be  discovered,  and  they  cannot  be  excluded 
from  the  existing  public  roads,  provided  their  use  is 
consistent  with  the  present  methods."  And  the 
Supreme  Court  of  Indiana*  has  well  said  that  "be- 
cause automobiles  are  novel  and  unusual  in  appearance, 
aAd  for  that  reason  likely  to  frighten  horses  unaccus- 
tomed to  seeing  them,  is  no  reason  for  prohibiting 
their  use.  In  all  human  activities  the  law  keeps  up 
with  the  improvement  and  progress  brought  about 
by  discovery  and  invention,  and,  in  respect  to  high- 
ways, if  the  introduction  of  a  new  contrivance  for 
transportation  purposes,  conducted  with  due  care, 
is  met  with  inconvenience  and  even  incidental  injury 
to  those  using  ordinary  modes,  there  can  be  no  recov- 
ery, provided  the  contrivance  is  compatible  with  the 
general  use  and  safety  of  the  road." 

2.  The  right  to  use  automobiles  on  the  highways 
is  not  an  imqualified  right.  The  rights  of  persons 
using  other  modes  of  locomotion  must  not  thereby 
be  impaired.  A  writer  has  thus  expressed  the  limita- 
tions: "The  right  of  one  person  to  an  unusual  or 
peculiar  use  of  a  highway  must  be  reasonably  con- 
sistent with  the  right  of  all  other  persons  in  their 
use  of  such  highways." 

iMacomber  v.  Nichob,  34  Mich.,  an. 

*  Indiana  Springs  Co.  v.  Brovra,  74  N.  E.  Rep.,  615. 
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3.  The  kind  or  degree  of  care  required  of  chauffeurs 
or  drivers  is  the  most  important,  perhaps,  of  all  the 
questions  on  this  subject.  The  Supreme  Court  of 
New  York  has  thus  expressed  the  rule:  "While  the 
automobile  is  a  lawful  means  of  conveyance,  and  has 
equal  rights  upon  the  roads  with  the  horse  and  carriage, 
its  use  cannot  be  lawfully  countenanced  unless  accom- 
panied with  that  degree  of  prudence  in  management 
and  consideration  for  the  rights  of  others  which  is 
consistent  with  safety."'  Statutory  laws  almost 
everywhere  regulate  the  speed,  but  even  when  the 
speed  limit  is  strictly  observed,  the  chauffeur  does 
not  always  fulfil  his  duty  by  observing  the  speed 
limit.  Something  more  is  often  required  when  pass- 
ing a  horse.  The  chauffem:  must  look  at  the  animal, 
and  if  he  discovers  that  it  is  restive  or  frightened, 
he  must  do  his  best  to  quiet  it,  instead  of  rushing  on 
unmindful  of  the  danger  to  horse  and  driver.  This 
duty  is  so  important  as  to  justify  its  expression  in 
judicial  language:  "As  drivers  are  about  to  meet  on 
the  road,  each  owes  to  the  other  the  reciprocal  duty 
to  conduct  himself  and  conveyance  in  a  manner 
to  avoid  placing  the  other  in  jeopardy.  And  when 
the  defendant  saw  the  plaintiff's  horse  had  become 
frightened  at  the  rapid  approach  of  the  strange, 
noisy  carriage,  and  that  plaintiff  was  in  danger,  it 
was  the  highest  moral,  as  well  as  legal  duty  of  the 
defendant  to  stop  and  remove  the  plaintiff's  peril 
rather  than  to  increase  it  by  rushing  onward.  .  .  . 
The  law  of  the  road  does  not  tolerate  any  such  in- 

»  Knight  V.  Lanier,  69  App.  Div.,  454. 
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considerate  and  reckless  disregard  of  the  rights  of 
other  travellers  on  the  highway."  * 

In  a  more  recent  case  the  Supreme  Court  of  Ken- 
tucky has  remarked:  "  While  automobiles  are  a 
lawful  means  of  conveyance,  and  have  equal  rights 
upon  the  public  roads  with  horses  and  carriages,  their 
use  should  be  accompanied  with  that  degree  of  pru- 
dence in  management,  and  consideration  for  -the 
rights  of  others  which  is  consistent  with  their  safety. 
If,  as  the  jury  have  found  by  their  verdict,  appellee 
knew  or  could  have  known  by  the  exercise  of  ordinary 
care,  that  the  machine  in  his  possession  and  imder 
his  control  had  so  far  excited  appellant's  horse  as  to 
render  him  dangerous  and  unmanageable,  it  was  his 
duty  to  have  stopped  his  automobile  and  taken  such 
other  steps  for  appellant's  safety  as  ordinary  prudence 
might  suggest." ' 

4.  The  statutes  in  many  of  the  states  prescribe 
the  duties  of  a  chauffeur  when  meeting  horses  on  the 
highway.  These  generally  require  him  to  stop  his 
machine  when  the  driver  of  the  other  conveyance, 
by  request  or  signal  of  some  kind  desires  this  to  be 
done.  A  writer  who  has  carefully  studied  the  case 
says  that  where  the  chauffeur  sees  or  knows,  or  by 
the  exercise  of  ordinary  care  might  know,  that  his 
automobile  by  reason  of  its  unusual  and  peculiar 
construction,  or  by  reason  of  the  rate  of  speed  at  which 
it  is  driven,  is  frightening  the  horse  or  team  of  another 
using  the  highway,  and  that  such  horse  or  team  will 

» Indiana  Springs  Co.  v.  Brown,  74  N.  E.  Rep.,  615. 
a  Shinkle  v.  McCuUougb,  116  Ky.,  960. 
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become  unmanageable  and  is  likely  to  injure  the  per- 
sons in  the  vehicle  drawn  by  the  horse  or  team,  it 
is  his  duty  to  stop  the  automobile  immediately  and 
give  the  other  person  reasonable  time  in  which  to 
extricate  himself  from  any  probable  injury. 

5.  The  chauffeur  must  observe  the  same  rules  when 
meeting  individuals  in  the  streets  or  highways.  When 
he  knows,  or  would  have  known  by  exercising  a  proper 
lookout,  that  a  child  or  somev/hat  helpless  person  is 
in  a  disadvantageous  position  and  is  in  danger,  the 
chauffeur  must  exercise  more  care  in  order  to  avoid 
injury.  He  must  bring  his  machine  within  control. 
He  is  required  to  take  notice  that  people  will  be  at 
the  usual  crossing  places  in  the  streets,  and  they  have 
a  right  to  assume  that  he  will  act  accordingly.  On 
one  occasion  it  was  held  to  be  his  duty  to  respect 
the  rights  of  a  person  who  was  standing  in  the  road 
talking  with  another  who  was  sitting  in  a  carriage. 
Again,  it  has  been  decided  that  the  chauffeur  must 
know  and  respect  the  rights  of  a  person  to  step  from 
a  street  car  into  the  street  and  seek  to  avoid  a  collision. 
In  a  well  considered  case  a  court  has  said:  "No  owner 
or  operator  of  an  automobile  is  therefore  exempt  from 
liability  for  collision  in  a  public  street  by  simply  show- 
ing that  at  the  time  of  the  accident  he  did  not  run 
at  a  rate  of  speed  exceeding  the  limit  allowed  by  law 
or  ordinance.  On  the  contrary,  he  still  remains 
bound  to  anticipate  that  he  may  meet  persons  at  any 
point  in  a  public  street,  and  he  must  keep  a  proper 
lookout  for  them,  and  keep  his  machine  under  such 
control  as  will  enable  him  to  avoid  a  collision  with 
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another  person  also  using  proper  care  and  caution. 
If  necessary,  he  shall  slow  up,  and  even  stop.  .  .  . 
The  true  test  is,  that  he  must  use  all  the  care  and  cau- 
tion which  a  careful  and  prudent  driver  would  have 
exercised  under  the  same  circumstances." ' 

6.  With  respect  to  the  liability  of  the  owner  of  a 
machine  for  the  negligence  of  his  chauffeur,  the 
general  rule  governing  master  and  servant  applies. 
The  following  instruction  to  a  jury  has  been  approved 
by  a  court  of  review:  "If  the  jury  find  either  that 
the  defendant  left  the  automobile  in  charge  of  his 
son  and  coachman  together  to  take  it  home,  or  in 
charge  of  the  coachman  alone,  and  the  coachman 
neglected  his  duty  in  that  regard,  and  allowed  the 
son  to  run  the  machine,  and  by  the  negligence  of  the 
son  the  accident  occurred,  without  contributory 
negligence  on  the  plaintiff's  part,  then  in  either  case 
the  defendant  is  responsible  and  liable  for  that  negli- 
gence and  its  consequences." !  To  make  out  a  case, 
however,  it  must  be  shown  that  the  defendant  was  the 
owner  of  the  machine,  and  that  the  driver  was  em- 
ployed by  him. 

7.  There  can  be  no  liability  when  the  relationship 
of  master  and  servant  does  not  exist.  Consequently, 
the  owner  is  not  liable  for  an  injury  caused  by  a  driver 
who  is  not  in  his  employ.  In  one  of  the  cases  a  son 
in  his  father's  employ  was  given  a  holiday.  With- 
out his  father's  knowledge  he  took  his  father's  auto- 
mobile for  a  joy  ride,  which  proved  to  be  otherwise, 

»  Thies  V.  Thomas,  77  N.  Y.  Supp.,  296. 
8  Collard  v.  Beach,  81  App.  Div.,  582. 
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for  he  operated  the  machine  so  unskilfully  that  he 
frightened  a  team  of  horses  which  ran  away  and  in- 
jured the  driver.  Nevertheless,  the  father  was  not 
liable/  This  principle  covers  a  large  class  of  accident 
cases  in  which  automobiles  are  used  without  their 
owners'  knowledge  by  other  persons. 

8.  Again,  if  there  be  injury  caused  by  an  inter- 
vening agency,  there  can  be  no  recovery.  Thus, 
a  chauffeur  left  his  machine  in  the  street  while  he  went 
away  to  deliver  a  parcel.  He  turned  off  the  power 
and  set  the  brake.  During  his  absence  two  boys 
took  possession,  started  the  machine  and  injured 
someone.  The  owner  was  not  liable.  In  reviewing 
the  case,  a  higher  court  declared  it  was  not  the  duty 
of  the  chauffeur  to  chain  the  machine  to  a  post,  or 
secure  it  in  such  a  way  that  a  third  person  could  not 
start  it."  But  when  a  statute  requires  a  machine 
to  be  locked  in  a  certain  manner,  the  statute  must 
be  observed. 

9.  Turning  from  the  automobile  to  those  who  make 
a  business  of  keeping  them  for  hire,  or  storing  them 
for  others,  what  are  their  rights  and  duties?  A 
garage  keeper  is  not  a  common  carrier,  but  a  private 
carrier,  and  must  exercise  the  same  care  and  skill 
that  is  applied  to  a  person  engaged  in  a  special  pur- 
suit in  which  he  serves  others  for  a  compensation. 
A  garage  is  regarded  as  analogous  to  a  stable,  which 
usually  is  not  a  nuisance,  though  it  may  become  one. 
If  dangerous  explosives  are  stored  therein,   and  im- 

•  Reynolds  v.  Buck,  127  Iowa.  601. 

t  Barman  v.  Schultz,  84  N.  Y.  Supp.,  39a. 
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perfectly  guarded,  such  a  garage  would  be  a  nuisance. 
On  one  occasion  an  action  was  brought  to  enjoin 
or  restrain  a  garage  keeper  from  storing  gasolene  in 
his  building,  which  was  located  in  the  midst  of  houses. 
The  building  was  a  wooden  structure,  surrounded 
by  others  of  similar  character.  The  keeper  had  a 
permit  from  the  city  to  store  a  barrel  of  gasolene  in 
his  garage.  He  kept  six  or  more  machines  whose 
tanks  usually  contained  gasolene.  The  court  de- 
clared the  place  to  be  a  nuisance,  and  ordered  him  to 
store  the  gasolene  outside  the  building  and  to  fill  the 
automobile  tanks  outside,  and  to  empty  them  before 
storing  the  machines.  By  so  doing  the  danger  was 
minimized  to  the  point  where,  under  the  necessities 
of  the  case,  the  complainants  were  obliged  to  endure 
the  remaining  risk. 

Berry  says  in  his  work  on  this  subject:  "If  the 
keeping  of  explosives  becomes  a  nuisance  per  se,  the 
person  so  keeping  them  is  liable  for  injuries  caused 
by  their  explosion,  regardless  of  the  degree  of  care 
exercised  in  their  keeping.  But  if  their  keeping  is 
not  a  nuisance  per  se,  then  the  liability  of  the  person 
so  keeping  them  for  damages  due  to  their  explosion 
depends  upon  the  want  of  care  in  the  manner  or  place 
of  keeping  them,  or  some  other  negligent  act.  If 
the  storing  or  keeping  more  than  a  certain  amount 
of  explosive  substances  is  not  contrary  to  some  ordi- 
nance or  statute,  whether  or  not  it  is  a  nuisance 
depends  upon  its  proximity  to  other  buildings,  the 
amount  stored,  and  all  other  attending  circumstances."  * 

*  §  203. 
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10.  One  who  hires  an  automobile  must  use  reason- 
able eare  and  skill  in  operating  it.  If  he  does  not  and 
injures  it,  he  is  liable  for  all  injuries,  whether  they 
are  caused  by  himself  or  by  one  who  is  operatiQg  the 
machine  for  him.  The  degree  of  care  that  he  must 
exercise  is  the  same  as  that  of  a  man  of  ordinary 
prudence  and  discretion  who  is  operating  his  own 
automobile. 

The  engagement  of  the  hirer  is  to  use  the  machine 
only  for  a  particular  use.  If  used  in  a  different  way, 
the  owner  may  sue  for  the  injury  thereby  caused, 
even  though  the  hirer  be  a  minor.  Thus,  says  Berry, 
"if  an  automobile  is  hired  for  one  purpose  and  is  used 
for  a  different  purpose,  or  if  it  is  hired  for  a  specified 
period  of  time,  or  for  a  specified  journey,  and  the 
hirer  uses  it  for  a  different  purpose,  or  for  a  longer 
time,  or  on  a  different  or  longer  journey,  he  is  liable 
for  all  damages  to  the  automobile  arising  while  it 
was  being  used  outside  of  or  beyond  the  terms  of  the 
contract  of  hiring.  But  a  slight  immaterial  departure 
from  the  course  agreed  upon  will  not  render  the  hirer 
liable.  Likewise,  when  he  hires  a  vehicle  to  drive 
to  and  from  a  place  without  stopping,  mere  delay 
is  not  sufficient  to  render  him  liable." ' 

11.  A  garage  keeper  has  no  lien  on  an  automobile 
for  his  keep  charge.  As  such  a  lien  depends  on  con- 
tinuous possession,  this  would  be  destroyed  the  first 
time  the  owner  made  use  of  his  machine.  Doubtless 
it  is  within  the  legislative  province  to  enact  a  statute 
giving  him  a  lien,  but  it  does  not  exist  under  a  statute 

'Berry,  §  208. 
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which  provides  that  "a  person  who  makes,  alters, 
repairs,  or  in  any  way  enhances  the  value  of  an  article 
of  personal  property,  at  the  request  or  with  the  con- 
sent of  the  owner,  has  a  lien  on  such  article,  while 
lawfully  in  possession  thereof,  for  his  reasonable 
charges  for  the  work  done,  and  materials  furnished, 
and  may  retain  possession  thereof  until  such  charges 
are  paid." 

Again,  statutes  which  give  livery-stable  keepers 
a  lien  for  boarding  or  pasturing  animals,  or  storing 
vehicles,  do  not  apply  to  a  garage  keeper.  But  he 
may  have  a  lien  by  express  agreement,  and  if  he  takes 
an  automobile  to  repair  he  has  a  lien  thereon  for  a 
reasonable   charge. 

12.  In  purchasing  an  automobile  the  parties  to  the 
sale  may  make  any  agreement  they  choose  not  con- 
trary to  law.  The  vendor  may  warrant  the  machine, 
and  if  this  be  not  fulfilled,  the  buyer  has  his  rights 
of  action  against  him.  Thus  an  automobile  was 
warranted  for  a  year,  but  soon  after  its  delivery  it 
proved  to  be  defective.  After  repeated  attempts  to 
repair  it,  which  were  not  successful,  the  purchaser 
sent  it  to  a  garage  and  notified  the  seller  that  he  had 
returned  it.  Refusing  to  return  the  money,  the 
vendor  was  compelled  by  law  to  refund. 

13.  Berry  says  that  in  the  absence  of  an  express 
warranty,  there  is  an  implied  warranty  that  it  is  of 
merchantable  quality  and  reasonably  fit  for  its  in- 
tended use.  "However,  if  one  buys  an  automobile 
on  sight  after  inspecting  it  and  receives  the  same  car 
that  he  purchased,  there  is  no  such  implied  warranty." 
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The  law  also  clearly  recognises  a  distinction  between 
a  mere  representation  and  a  warranty,  which  has 
been  elsewhere  stated.'  A  warranty  is  a  statement 
on  which  the  purchaser  relies.  Thus,  one  bought  an 
automobile  which  had  been  used,  for  about  half  the 
price  of  a  new  car.  He  was  told  that  it  had  been 
run  about  five  hundred  miles  and  was  in  first-class 
condition  and  "all  right."  After  using  it  two  months, 
the  crank  shaft  broke,  damaging  the  engine.  In  an 
action  to  recover  the  purchase  price,  it  was  decided 
that  the  seller  had  not  warranted  the  car ;  consequently 
the  purchaser  had  no  right  to  demand  and  recover 
his  purchase  money. 

In  another  case  a  person  bought  a  second-hand  set 
of  tires  which  had  been  run  about  two  hundred  and 
fifty  miles.  The  salesman  told  the  purchaser  that 
"the  tires  were  as  good  as  new."  Two  months 
afterward  one  of  the  tires  burst.  The  salesman's 
statement  was  held  to  be  merely  an  expression  of 
opinion,  and  not  a  statement  of  a  present  fact  amount- 
ing to  a  warranty. 

14.  If  the  warranty  is  broken,  the  purchaser  may 
employ  one  of  several  remedies.  If  he  has  paid  for 
the  machine  and  acquired  the  title,  he  may  bring  an 
action  to  recover  damages;  if  he  has  not  paid  for  it, 
he  may  rescind  the  contract  and  refuse  to  accept  the 
machine;  or  he  may  return  it  and  notify  the  seller 
that  it  is  subject  to  his  order.  In  either  case  the  buyer 
must  act  promptly.    If  he  holds  the  machine  beyond 

*  See  p.  516. 
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a  reasonable  time  to  examine  and  test  it,  his  right  to 
rescind  is  lost. 

15.  If  the  warranty  be  simply  implied,  the  pur- 
chaser has  a  reasonable  time  for  inspection.  If  he 
finds  any  defects,  he  must  refuse  to  accept  it,  notify 
the  seller  that  the  warranty  is  not  good,  and  return 
the  machine.  If  he  does  not,  he  cannot  set  up  any 
defects  as  a  defense  to  the  payment  of  the  purchase 
money. 

"But  a  failure  to  inspect  constitutes  a  waiver  of 
only  such  defects  as  were  discoverable  by  a  reasonable 
inspection,  and  not  latent  defects.  And  the  purchaser 
is  not  bound  unless  he  had  an  opportunity  to  inspect. 
Thus,  where  one  pvirchased  motors  under  an  implied 
warranty  and  did  not  have  an  opportunity  to  inspect 
them,  or  did  not  discover  defects  on  reasonable  in- 
spection, and  they  were  useless,  the  seller  could  riot 
recover  the  purchase  price."' 

*  Berry,  §  227. 
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FORMS  OF  DEED 

A  Deed  Poll  of  Warranty,  in  Common  Use  m 
New  England 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  (the 
grantor)  of  (residence,  town  or  city,  county  and  state),  (occu- 
pation), in  consideration  of  (the  amount  paid)  to  me  paid  by 
(here  name  the  grantee  or  purchaser,  giving  in  like  manner  his 
residence  and  occupation),  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  give,  grant,  bargain,  sell  and  convey 
unto  the  said  (name  the  grantee,  and  then  describe  the  premises 
granted,  minutely  and  accurately):  — 

To  have  and  to  hold  the  above-granted  premises,  to  the  said 
(name  the  grantee),  his  (hers  or  their)  heirs  and  assigns,  to  his 
(or  her  or  their)  use  and  behoof  forever.  And  then,  the  said 
(name  the  grantor),  for  (myself)  and  (my)  heirs,  executors,  and 
ftdministrators,  do  covenant  with  the  said  (name  of  the  grantee), 
and  with  his  heirs  and  assigns,  that  I  am  lawfully  seized  in  fee 
simple  of  the  aforegrantedpremises;  that  they  are  free  from  all 
incmnbrances  (if  there  be  any  incumbrances,  as  a  mortgage  or 
lien,  or  right  of  way,  or  drain,  or  air,  or  light,  say  excepting,  and 
then  describe  the  incumbrance),  that  I  have  good  right  to  sell 
and  convey  the  same  to  the  said  (name  of  the  grantee),  and  his 
(or  her)  heirs  and  assigns  forever  as  aforesaid;  and  that  I  will, 
and  my  heirs,  executors,  and  administrators  shall,  warrant  and 
defend  the  same  to  the  said  (name  of  the  grantee),  and  his 
heirs  and  assigns  forever,  against  the  lawful  claims  and  demands 
of  all  persons. 

Li  witness  whereof,  I  the  said  (name  of  the  grantor)  and 
(name  of  his  wife),  wife  of  said  grantor,  in  token  of  her  release 
of  all  right  and  title  of  or  to  dower  in  the  granted  premises,  have 

hereunto  set  our  hands  and  seals  this day  of in 

the  year  of  our  Lord 

(Signature)  (Seal) 

Signed,  Sealed,  and  Delivered  in  the  Presence  of 

1237 
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Quitclaim  Deed  —  Short  Form 

This  indenture,  made  the day  of ,  in  the 

year  19. .,  between (insert  occupation  and  residence), 

part ....  of  the  first  part,  and (insert  occupation 

and  residence),  part. ...  of  the  second  part: 

Witnesseth:  That  the  said  part. .  of  the  first  part,  in  con- 
sideration of dollars,  lawful  money  of  the  United 

States, paid  by  the  part. .  of  the  second  part,  . .  do. . . .  hereby 
grant  and  release  unto  the  said  part ...  of  the  second  part, 
.  .h.  .heirs  and  assigns,  forever  (description  of  property).  To- 
gether with  the  appurtenances  and  all  the  estate  and  rights  of 
the  part ...  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above-granted  premises  unto  the 
said  part ...  of  the  second  part,  . . .  h . . .  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  part ...  of  the  first  part,  ha . . . 
hereunto  set  . .  .h. .  .hand. .  and  seal. .  the  day  and  year  first 
above  written,  in  the  presence  of 

(Acknowledgment  clause.) 

QtriTCLAiM  Deed  —  Another  Short  Form 

In  consideration  of  $100,  to  me  in  hand  paid  by  C.  D.,  I,  A. 
B.,  hereby  sell,  grant,  release,  and  quitclaim  to  said  C.  D.,  Uiat 
certain  lot  (here  insert  description).  To  have  and  to  hold  the 
said  released  premises  unto  the  said  C.  D.,  and  his  heirs  and 
assigns  forever. 

Witness  my  hand  and  seal,  this day  of 19 . . . 

(Acknowledgment  clause.)  A.  B.     (L.  S.) 

Quitclaim  Deed  —  Long  Form 

This  indenture,  made  this day  of ,  in  the 

year  of  our  Lord,  19 ,  between ,  of  the 

first  part,  and   ,  of  the  second  part,  witnesseth: 

That  the  said  part. . .  of  the  first  part,  in  consideration  of  the 

sum  of dollars,  to ,  in  hand  paid  by  the 

said  part.,  of  the  second  part,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  ha. .  .bargained,  sold,  remised,  and 
quitclaimed,  and  by  these  presents  do ... .  bargain,  sell,  remise, 

and  quitclaim  unto  the  said  part ...  of  the  second  part 

....   and  to   heirs  and  assigns  forever,  all 

together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereto  belonging,  or  in  anywise 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
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remainders,  rents,  issues,  and  profits  thereof,  and  all  the  estate, 
right,  title,  interest,  claim,  and  demand  whatsoever,  of  the  said 
part ...  of  the  first  part,  either  in  law  or  equity,  of,  in,  and  to 
the   above-bargained   premises,    with   the   said   hereditaments 

and  appurtenances,  to  have  and  to  hold  the  said to 

the  said  part. . .  of  the  second  part, heirs  and  as- 
signs, to  the  sole  and  only  proper  benefit  and  behoof  of  the  said 

part  ...  of  the  second  part, heirs  and  assigns 

forever. 

In  witness  whereof,  the  part  ...  of  the  first  part  ha. . .  here- 
unto set hand  . . .  and  seal ,  the  day  and  year  first 

above  written. 

Sealed  and  delivered  in  the  presence  of 

(Acknowledgment  clause.) 

Wakkanty  Deed  —  Short  Fobu 

This  indenture,  made  the day  of ,  19 ... ,  be- 
tween   (insert  occupation  and  residence),  of  the  fiirst 

part,   and    (insert  occupation  and  residence), 

of  the  second  part, 

Witnesseth:  That  the  said  part. . .  of  the  first  part,  in  con- 
sideration of dollars,  lawful  money  of  the  United 

States,  paid  by  the  part ...  of  the  second  part,  do  ....  hereby 
grant  and  release  unto  the  said  part. . .  of  the  second  part, 
...h... heirs  and  assigns  forever  (description  of  land).  To- 
gether with  the  appru'tenances  and  aU  the  estate  and  rights  of 
the  part. . .  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above-granted  premises  imto  the  said 
part. . .  of  the  second  part,  . .  .h. .  .heirs  and  assigns  forever. 

And  that  said  part.  . .  of  the  first  part  do  ....  covenant  with 
said  part. . .  of  the  second  part,  as  follows: 

That  the  part ...  of  the  first  part  will  forever  warrant  the  title 
to  said  premises. 

In  witness  whereof,  the  said  p>art. . .  of  the  first  part  ha. . . 
hereunto  set. .  .h. .  .hand. . .  and  seal. . , .,  the  day  and  year 
first  above  written. 

In  the  presence  of 

(Acknowledgment  clause.) 

Warranty  Deed  —  Corporation  Grantee 

This  indenture,  made  the  day  of  

19 ... ,  between ,  of  the  first  part,  and  the  corpora- 

ti(Mi  known  as  the ,  of  the  second  part,  witnesseth: 
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That  the  said  part  ...  of  the  first  part,  for  and  in  consideration 

of  the  sxim  of dollars,  to in  hand 

paid  by  the  said  party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  ha ... .  granted,  bargained,  sold,  and 
conveyed,  and  by  these  presents  do. . . .  grant,  bargain,  sell,  and 
convey  to  the  said  party  of  the  second  part,  its  successors 
and  assigns,  all  (description  of  land). 

To  have  and  to  hold  the  said  lands  and  premises  above  de- 
scribed, with  the  rights  and  appurtenances  thereunto  belonging, 
to  the  said  party  of  the  second  part,  its  successors  and  assigns. 

And  the  said  part ...  of  the  first  part  hereby  covenant . . .  with 
the  said  party  of  the  second  part,  that  the  said  part .  . .  of  the 
first  part  seized  in  fee  and  possessed  of  a  good  and  unincumbered 
title  to  the  said  premises  above  described,  and  ha. . . .  full  and 
lawful  right  to  sell  and  convey  the  same  as  aforesaid,  and  that 

heirs,  executors  and  administrators  shall  and 

will  warrant,  and  forever  defend  the  said  above  described 
premises  to  the  said  party  of  the  second  part,  its  successors  and 
assigns,  to  the  extent  of  the  right,  interest,  and  estate  therein  as 
above  conveyed,  against  the  said  part. . .    of  the  first  part, 

heirs  and  legal  representatives,  and  against 

all  and  every  person  lawfully  claiming  or  to  claim  the  same,  or 
any  part  thereof. 

In  witness  whereof,  the  said  part ...  of  the  first  part  ha . . . 

hereunto  set  hand  and  seal  , 

the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 

(Acknowledgment  clause.) 

Deed  With  Full  Covenants  and  Warranty — Short  Form 

This  indenture,  made  the day  of ,  in 

the  year  19 ... ,  between (insert  occupation 

and  residence),  of  the  first  part,  and (insert  occupa- 
tion and  residence),  of  the  second  part, 

Witnesseth:  That  the  said  part  ...  of  the  first  part,  in  con- 
sideration or  the  sum  of dollars,  lawful  money 

of  the  United  States,  paid  by  the  part  ...  of  the  second  part, 
do  ....  hereby  grant  and  release  unto  the  said  part  ...  of  the 
second  part,  ...h... heirs  and  assigns,  forever  (description), 
together  with  the  appurtenances  and  all  the  estate  and  rights  of 
the  part  ...  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said 
part  ...  of  the  second  part,  . . .  h . . .  heirs  and  assigns  forever. 

And  the  said  part  ...  of  the  first  part  do  . .  covenant  with 
said  part  . .  of  the  second  part  as  follows: 
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First.  That  the  part  ...  of  the  first  part  is  seized  of  the  said 
premises  in  fee-simple,  and  has  good  right  to  convey  the  same. 

Second.  That  the  part  ...  of  the  second  part  shall  quietly 
enjoy  the  said  premises. 

Third.    That  the  said  premises  are  free  from  incumbrances. 

Fourth.  That  the  part ...  of  the  first  part  will  execute  or 
procure  any  further  necessary  assurance  of  the  title  to  said 
premises. 

Fifth.  That  the  part  . . .  the  first  part  will  forever  warrant 
the  title  to  the  said  premises. 

In  witness  whereof,  the  said  part  ...  of  the  first  part  ha  . . . 
hereunto  set  . . .  h . . .  hand ....  and  seal . . . . ,  the  day  and  year 
first  above  written. 

In  the  presence  of 

(Acknowledgment  clause.) 

Mortgage  to  Secure  a  Debt,  With  Powep  of  Sale  —  Short 
Form 

This  Indenture,  made  the day  of in 

the  year between (name,  residence,  and 

occupation  of  mortgagor)  party  of  the  first  part,  and 

(name,  residence,  and  occupation  of  mortgagee)  party  of  the 
second  part,  Witnesseth:  That  the  said  party  of  the  first  part,  in 
consideration  of  the  sum  of  (the  amount  of  the  debt)  to  him  duly 
paid  before  the  delivery  hereof,  has  bargained  and  sold,  and  by 
these  presents  does  grant  and  convey  to  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns  forever,  all  (here  describe 
the  premises  minutely  and  accurately)  with  the  appurtenances, 
and  all  the  estate,  right,  and  title,  and  interest  of  the  said  party 
of  the  first  part  therein. 

This  grant  is  intended  as  a  security  for  the  payment  of  (here 
describe  the  debt)  which  payments,  if  duly  made,  will  reader 
this  conveyance  void.  And  if  default  shall  be  made  in  the  pay- 
ment of  the  principal  or  interest  above  mentioned,  then  the 
said  party  of  the  second  part,  or  his  executors,  administrators, 
or  assigns,  are  hereby  authorised  to  sell  the  premises  above 
granted,  or  so  much  thereof  as  will  be  necessary  to  satisfy  the 
amount  then  due  with  the  costs  and  expenses  allowed  by  law. 

In  witness  whereof,  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

(Signature)  (Seal) 

Sealed  and  delivered  in  the  presence  of 
state  of  1 

COUNTY  OF  i^' 

On  the day  of in  the  year  cmc  thousand 
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nine  hundred  and before  me  personally  came  (name 

of  mortgagor)  who  is  known  to  me  to  be  the  individual  described 
in,  and  Swho  executed  the  foregoing  instrument,  and  acknowl- 
edged that  he  executed  the  same,  as  his  free  act  and  deed. 

FORMS  OF  LEASE 
Short  Form 

This  agreement,  made  the day  of ,  in 

the  year  of  19 .... ,  between ,  of  the  first  'part, 

and ,  of  the  second  part,  witnesseth: 

That  the  said  part ...  .of  the  first  part  ha .  .  .agreed  to  let,  and 
hereby  do.  .let  to  the  said  part .  of  the  second  part,  and  the  said 
part.  .  .of  the  second  part  ha     .agreed  to  take,  and  hereby  do.  . . 

take  from  the  said  part .  of  the  first  part, ,  for  the 

term  of ,  to  commence  on  the ....  day  of , 

19 ,  and  to  end  on  the day  of , 

19 And  the  said  part ....  of  the  second  part  hereby  cove- 
nant, .and  agree,  .to  pay  unto  the  said  part. . .  .of  the  first  part, 

the rent,    or    sum    of ,    payable 

And  to  quit  and  surrender  the  premises,  at 

the  expiration  of  the  said  term,  in  as  good  state  and  condition 
as  they  were  in  at  the  commencement  of  the  term,  reasonable 
use  and  wear  thereof,  and  damages  by  the  elements  excepted. 

And  the  said  part ....  of  the  second  part  further  covenant . . 

that will  not  assign  this  lease,  nor  let  or  underlet 

the  whole  or  any  part  of  the  said  premises,  make  any  alteration 
therein  without  the  written  consent  of  the  said  part ....  of  the 
first  part,  under  the  penalty  of  forfeiture  and  damages;  and 

that will  not  occupy  or  use  the  said  premises, 

nor  permit  the  same  to  be  occupied  or  used  for  any  business 
deemed  extra  hazardous  on  account  of  fire  or  otherwise,  without 
the  like  consent  under  the  like  penalty.     And  the  said  part .... 

of  the  second  part  further  covenant . .  that will 

permit  the  said  part ....  of  the  first  part,  or 

agent,  to  show  the  premises  to  persons  wishing  to  hire  or  pur- 
chase, and  on  and  after  the  first  day  of  February,  next  preceding 
the  expiration  of  the  term,  will  permit  the  usual  notice  of  "to 
let,"  or  "for  sale,"  to  be  placed  upon  the  walls  or  doors  of  said 
premises,  and  remain  thereon  without  hindrance  or  molestation. 
And  also,  that  if  the  said  premises  or  any  part  thereof,  shall  be- 
come vacant  during  the  said  term,  the  said  part. . .  .of  the  first 

part,  or representative,  may  re-enter  the  same, 

either  by  force  or  otherwise,  without  being  liable  to  any  prose- 
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cution  therefor;  and  relet  the  said  premises  as  the  agent  of  the 
said  part ....  of  the  second  part,  and  receive  the  rent  thereof 

applying  the  same  first  to  the  payment  of  such  expenses  as 

may  be  put  to  in  re-entering,  and  then  to  the  payment  of 

the  rent  due  by  these  presents;  and  the  balance  (if  any)  to  be 
paid  over  to  the  said  part ....  of  the  second  part,  who  shall  re- 
main liable  for  any  deficiency And  the  said 

part ....  of  the  second  part  hereby  further  covenant . .  that  if 
any  default  be  made  in  the  payment  of  the  said  rent,  or  any 
part  thereof,  at  the  times  above  specified,  or  if  default  be  made 
in  the  performance  of  any  of  the  covenants  or  agreements  herein 
contained,  the  said  hiring,  and  the  relation  of  landlord  and 
tenant,  at  the  option  of  the  said  part. . .  .of  the  first  part,  shall 
wholly  cease  and  determine;  and  the  said  part. . .  .of  the  first 
part  shall  and  may  re-enter  the  said  premises  and  remove  all 
persons  therefrom;  and  the  said  part.... of  the  second  part 
hereby  expressly  waive . .  the  service  of  any  notice  in  writing  of 
intention  to  re-enter,  as  provided  for  by  any  law  or  statute. 

In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 


Lease  of  a  House 

This  indenture,  made  this dayof ,19 , 

between  A.  B.,  of  the  one  part,  and  C.  D.,  of  the  other  part, 
witnesseth : 

That  the  said  A.  B.,  for  and  in  consideration  of  the  rent, 
covenants,  and  agreements  hereafter  in  and  by  these  presents 
mentioned,  reserved,  and  contained  on  the  part  and  behalf  of 
the  said  CD.,  his  executors,  administrators,  and  assigns,  to  be 
paid,  observed,  done,  and  performed,  hath  granted,  demised, 
leased,  and  to  farm  let,  and  by  these  presents  doth  grant,  lease, 
and  to  farm  let  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  all  that  brick  house,  messuage,  or  tenement,  with 
all  and  singular  its  appurtenances,  situate,  standing,  and  being 
in  a  certain  street  or  place,  called,  etc.,  together  with  all  and 
singular  its  appurtenances  whatsoever,  to  the  said  brick  house, 
messuage,  or  tenement,  and  premises  belonging,  or  in  anywise 
appertaining,  and  therewith  heretofore  held,  used,  occupied, 
and  enjoyed  by  F.  G.,  late  occupier  thereof. 

To  have  and  to  hold  the  said  brick  house,  messuage,  or  tene- 
ment, and  all  and  singular  other  the  premises  hereinbefore 
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granted  and  demised,  or  mentioned,  or  intended  to  be,  with  the 
appurtenances,  unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  from  the  first  day  of  August  next  ensuing,  the  daj 
of  the  date  of  these  presents,  for  and  during,  and  until  the  full 
end  and  term  of  five  years  from  the  thence  next  ensuing,  and  fully 
to  be  complete  and  ended;  yielding  and  paying  therefor,  yearly, 
and  every  year,  during  the  said  term,  unto  the  said  A.  B.,  his 

heirs  or  assigns,  the  yearly  rent  of  $400  on  the day  of 

,    19 .... ,    in    every   year;   the    first    payment 

thereof  to  begin,  and  to  be  made,  etc.,  next  ensuing  the  date  of 
these  presents. 

Provided,  always,  nevertheless,  and  it  is  the  true  intent  anfj 
meaning  of  these  presents,  and  of  the  said  parties  hereunto, 

that  if  it  shall  happen  that  the  said  yearly  rent  of 

hereby  reserved,  or  any  part  thereof,  be  behind  and  impaid  by 

the  space  of next  over  or  after  any  of  the  sair" 

days,  whereon  the  same  ought  to  be  paid  as  aforesaid,  that  then, 
and  from  thenceforth  it  shall,  and  may  be  lawful  to  and  for  the 
said  A.  B.,  his,  etc.,  into  and  upon  the  said  demised  premises, 
and  every,  or  any  part  or  parcel  thereof,  with  their  appurtenances, 
in  the  name  of  the  whole,  to  re-enter,  and  the  same  to  have  again, 
repossess,  and  enjoy,  as  in  his  or  their  first  or  former  estate  or 
estates;  and  him,  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  and  all  and  every  other,  the  occupier  or  occupiers  of 
the  said  demWcd  premises,  from  thence  utterly  to  expel,  remove, 
and  put  out,  anything  in  these  presents  contained  to  the  con- 
trary thereof,  in  anywise  notwithstanding. 

And  the  said  C.  D.,  for  himself,  his  executors,  administrators, 
and  assigns,  doth  covenant  and  grant  to  and  with  the  said  A.  B., 
his  heirs  and  assigns,  by  these  presents,  in  manner  following  — 
that  is  to  say:  that  he,  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  shall  and  will  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  A.  B.,  his  heirs  or  assigns,  the  said^early 
rent  above  reserved,  according  to  the  true  intent  and  meaning 
of  these  presents,  clear  of,  and  over  and  above  all  taxes  and 
reprises  whatsoever. 

And  that  the  said  C.  D.,  his  executors  and  administrators, 
and  assigns,  shall,  and  will  from  time  to  time,  and  at  all  times 
hereafter,  during  the  said  term  hereinbefore  granted,  at  his 
and  their  own  proper  costs  and  charges,  well  and  sufficiently 
keep  in  repair  the  said  demised  premises,  with  their,  and  every 
of  their  appurtenances,  and  also  the  glass,  windows,  pavements, 
privies,  sinks,  and  gutters  belonging  to  the  same,  in,  by,  and  with 
all  manner  of  needful  and  necessary  reparations  and  amendments 
whatsoever,  when,  and  as  often  as  the  same  shall  require  (damages 
by  fire  only  excepted),  and  the  same  premises  with  all  and  singu- 
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tar  their  appurtenances,  being  in  and  by  all  things  so  well  and 
sufficiently  repaired  and  kept  (except  as  before  excepted),  at 
the  end,  expiration,  or  other  sooner  determination  of  the  said 
term  hereby  granted,  shall,  and  will  quietly  and  peaceably 
leave  and  surrender,  and  yield  up  unto  the  said  A.  B.,  his,  etc., 
.  in  good  and  sufficient  repair  and  condition  (reasonable  use  and 
wearing  thereof,  and  damage  by  fire  as  aforesaid,  only  excepted) ; 
that  he,  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
shall,  and  will  from  time  to  time  and  at  all  times  hereafter, 
during  the  said  term  hereby  granted,  pay  and  discharge  all 
taxes,  charges,  and  impositions  which  shall  be  taxed,  charged, 
imposed,  or  assessed  upon  the  said  messuage,  or  tenement,  or 
premises,  or  any  part  thereof. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

A.  B.        (L.S.) 
C,  D.        (i^.) 

Lease  of  Furnished  House  ok  Afahthent 

This  indenture,  made  the day  of ,  one 

thousand  nine  hundred  and ,  between  A.  B.,  of 

,  party  of  the  first  part,  and  C.  D.,  of , 

party  of  the  second  part,  witnesseth: 

That  the  said  part ....  of  the  first  part  ha letten,  and 

by  these  presents  do ... .  grant,  demise,  and  to  farm  let,  imto 
the  said  part. ...  of  the  second  part  (describe  premises),  with 

the  appurtenances,  together  with  the  furniture  in  the  said 

,  a  list,  or  schedule,  or  inventory  of  which  is  in  possessioa 

of  each  party  and  to  which  reference  is  hereby  made,  the  said 
schedule  or  inventory,  having  been  examined  by  said  parties, 

approved  and  signed  by  them,  for  the  term  of , 

from  the day  of ,  one  thousand  nine  hun- 
dred and ,  at  the rent,  or  sum  of , 

to  be  paid  in  equal  monthly  (quarterly)  pajonents,  in  advance, 

And  it  is  agreed  that  if  any  rent  shall  be  due  and 

unpaid,  or  if  default  shall  be  made  in  any  of  the  covenants  herein 

contained,  then  it  shall  be  lawful  for  the  said  part to  re-enter 

the  said  premises,  and  to  remove  all  persons  therefrom.    And 

the  said  part of  the  second  part  hereby  covenant,  .to  pay 

to  the  said  part ....  of  the  first  part,  the  said  yearly  rent,  as 
herein  qiecified.  And,  also,  to  pay  the  regular  annual  rent  or 
charge,  which  is  or  may  be  assessed  or  imposed  according  to  law, 
upon  tite  said  premises,  for  the  water,  on  or  before  the  first  day 
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of  August  in  each  year  during  the  term;  and  if  not  so  paid,  the 

same  shall  be  added  to  the rent  then  due.    And 

the  said  part.... of  the  second  part  further  covenant .. that 

will  not  assign  this  lease,  nor  let  or  underlet 

the  whole  or  any  part  of  the  said  premises,  nor  make  any  altera- 
tion therein,  without  the  written  consent  of  the  said  part .... 
of  the  first  part,  under  the  penalty  of  forfeiture  and  damages, 

and  that will  not  occupy  or  use  the  said  premises, 

nor  permit  the  same  to  be  occupied  or  used,  for  any  business 
deemed  extra  hazardous  on  account  of  fire  or  otherwise,  without 
the  like  consent  under  the  like  penalty.     And  the  said  part .... 

of  the  second  part  further  covenant,  .that will 

permit  the  said  part ....  of  the  first  part,  or 

agent,  to  show  the  premises  to  persons  wishing  to  hire  or  purchase, 
amd  on  and  after  the  first  day  of  February  next  preceding  the 
expiration  of  the  term,  will  permit  the  usual  notice  of  "  to  let," 
or  "  for  sale,"  to  be  placed  upon  the  walls  or  doors  of  said  premises, 
and  remain  thereon  without  hindrance  or  molestation. 

And  it  is  further  agreed  between  the  parties  to  these  presents, 
that  in  case  the  building  or  buildings  erected  on  the  premises 
hereby  leased  shall  be  partially  damaged  by  fire,  the  same  shall 
be  repaired  as  speedily  as  possible,  at  the  expense  of  the  said 
part. . .  .of  the  first  part;  that  in  case  the  damage  shall  be  so 
extensive  as  to  render  the  building  untenantable,  the  rent  shall 
cease  until  such  time  as  the  building  shall  be  put  in  complete 
repair;  but  in  case  of  the  total  destruction  of  the  premises,  by 
fire,  or  otherwise,  the  rent  shall  be  paid  up  to  the  time  of  such 
destruction,  and  then  and  from  thenceforth  this  lease  shall  cease 
and  come  to  an  end;  provided,  however,  that  such  damage  or 
destruction  be  not  caused  by  the  carelessness,  negligence,  or  im- 
proper conduct  of  the  part ....  of  the  second  part , 

agents  or  servants.     And  at  the  expiration  of  the  said 

term,  the  said  part ....  of  the  second  part  will  quit  and  surrender 
the  premises  hereby  demised,  in  as  good  state  and  condition  as 
reasonable  use  and  wear  thereof  will  permit,  damages  by  the 
elements  excepted.  And  the  part ....  of  the  second  part  further 
expressly  covenant .  .  and  agree . .  to  keep  the  said  furniture 
enumerated  in  said  schedule >r  inventory,  and  which  is  contained 

in  the  said in  good  order,  and  repair  at 

. . .  .own  proper  cost  and  expense,  and  also  to  pay  for,  replace, 
or  make  good  any  and  all  damages,  breakage,  or  loss  to  said 
furniture  (excepting  loss  or  damage  by  fire  to  said  furniture) 
and  to  surrender  and  deliver  up  said  furniture  at  the  expiration 
of  said  term,  the  ordinary  reasonable  use  and  wear  of  such  furni- 
ture excepted. 

And  the  said  part. . .  .of  the  first  part  do.  .covenant  that  the 
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said  part of  the  second  part,  on  paying  the  said  yearly  rent, 

and  performing  the  covenants  aforesaid,  shall  and  may  peaceably 
and  quietly  have,  hold,  and  enjoy  the  said  demised  premises 
for  the  term  aforesaid. 

And  it  is  further  understood  and  agreed,  that  the  covenants 
and  agreements,  contained  in  the  within  lease,  are  binding  on 
the  parties  hereto  and  their  legal  representatives. 

In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of 


[Signatures] 
Guarantee  Indorsed  on  Lease 

In  consideration  of  the  letting  of  the  premises  within  men- 
tioned to  the  within-naraed ,  and  the  sum  of  $1 

to  me  paid  by  the  said  part ....  of  the  second  part, 

do ... .  hereby  covenant  and  agree,  to  and  with  the  part ....  of 
the  first  part,  above-named,  and legal  represen- 
tatives, that  if  default  shall  at  any  time  be  made  by  the  said 

,  in  the  payment  of  the  rent  and  performance  of 

the  covenants  contained  in  the  within  lease  on 

part  to  be  paid  and    performed,  that will  well 

and  truly  pay  the  said  rent,  or  any  arrears  thereof,  that  may  re- 
main due  unto  the  said  part ....  of  the  first  part,  and  also  all 
damages  that  may  arise  in  consequence  of  the  non-performance 
of  said  covenants,  or  either  of  them  without  requiring  notice  of 
any  such  default  from  the  said  part ....  of  the  first  part. 

Witness, hand,  .and    seal. .  ,this day  of 

,  in  the  year  19 

(Witness.) 

[Signatures] 

Lease  of  Flat 

This  agreement,  made  the day  of ,  in 

the  year  one  thousand  nine  hundred  and ,  between 

,   part ....  of   the   first  part,   as   landlord,   and 

,    part ....  of    the    second    part,    as    tenant . . , 

witnesseth: 

That  the  said  part ....  of  the  first  part  ha ... .  agreed  to  let, 

and  thereby  do . .  let,  to  the  said  part of  the  second  part, 

as  tenant . . ,  and  the  said  part ....  of  the  second  part,  as  tenant . . 

ha ... .  agreed  to  take,  and  hereby  do take  from  the  said 

part of  the  first  part,  the flat,  or  floor,  on  the 
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. of  the  house  known  and  designated  as , 

in  the  city  of  New  York,  for  the  term  of ,  to 

commence ,19 ,  and  to  end j . . , 

19 .... ,  to  be  occupied  as  a  strictly  private  dwelling  apartment 

by family,   consisting  of and  not 

otherwise.  And  the  said  part ....  of  the  second  part  hereby 
covenants  and  agrees  to  pay  unto  the  said  part. . .  .of  the  first 

part,  the rent  or  sum  of dollars. 

payable    in    equal payments    of    $ each 

,  on  the day  of 

This  lease  is  granted  upon  the  express  condition,  howeyer, 

that  in  case  said  landlord, agents  or  assigns, 

deems  objectionable  or  improper  conduct  on  the  part  of  the  said 

tenant.. or  occupants,  said  landlord, agents  or 

assigns,  shall  have  full  license  and  authority  to  re-enter  and  have 
full  possession  of  said  premises,  either  with  or  without  legal 
process,  on  giving  five  days'  previous  notice  of  intention  so  to 
do  and  tendering  repayment  of  the  rent  paid  on  account  of  the 
unexpired  term  demised,  and  upon  the  expiration  of  such  notice 

and  tender  of  payment  made  as  aforesaid,  said  landlord, , . 

agents  or  assigns,  shall  be  entitled  to  the  immediate  pos- 
session thereof;  and  in  consideration  of  the  above  letting.., 
the  part ....  of  the  second  part  consents  that  the  said  landlord, 

agents  or  assigns,  shall  not  be  liable  to  prosecution 

or  damages  for  so  resuming  possession  of  said  premises. 

The  said  premises  are  also  leased  upon  the  fiurther  covenents 
and  conditions: 

I  St.  That  the  tenant  shall  take  good  care  of  the  apartment. . 
and  its  fixtures,  and  suffer  no  waste  or  injury;  shall  not  drive 
picture  or  other  nails  into  the  walls  or  woodwork  of  said  premiees, 

nor  allow  the  same  to  be  done;  and  shall  at own  cost  and 

expense  make  and  do  all  repairs  required  to  walls,  ceilings,  paper, 
plumbing  works,  ranges,  pipes,  and  fixtures  belonging  thereto, 
whenever  damage  or  injury  to  the  same  shall  have  resulted  from 
misuse  or  neglect;  and  shall  repair  and  make  good  any  damage 
occurring  to  the  building  or  any  tenant  thereof,  by  reason  of 
any  neglect,  carelessness,  or  injury  to  the  dumb-waiters,  gas, 
or  Croton  water-pipes,  meters,  or  faucets,  and  connections  by 
the  tenant. ., self,  or  any  of family  or  house- 
hold, or  upon  the  premises  leased  to  said  tenant . . ,  and  not  call 

on  the  part of  5ie  first  part  for  any  disbursement  whatsoever; 

and  at  the  end  or  other  expiration  of  the  term,  shall  deliver^up 
the  demised  premises  in  good  order  and  condition,  damage  by 
the  elements  excepted;  and  the  said  part. . .  .of  the  first  part 
shall  not  be  liable  for  any  damage  by  leakage  of  Croton  water, 
or  for  any  cause  in  any  event. 
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ad.  That  the  tenant . .  shall  not  expose  any  sign,  advertisement, 
illumination,  or  projection  out  of  the  windows  or  exterior,  or 
from  the  said  biiilding,  or  upon  it  in  any  place,  except  such  a3 

shall  be  approved  and  permitted  in  writing  by  the  owner  or 

authorised  agent . . ,  and  the  said  tenant . .  shall  use  only 

such  shades  in  the  front  windows  of  said  apartment  as  are  put 
up  or  approved  by  owner. 

3d.  That  the  tenant,  .shall  not  assign  this  agreement  or 
underlet  the  premises,  or  any  part  thereof,  or  make  any  altera- 
tions in  the  apartments  or  premises,  without  the  landlord's 
or  agent's  consent  in  writing  ;  or  permit  or  suffer  upon  the  same, 
any  act  or  thing  deemed  extra  hazardous  on  account  of  fire; 
and  shall  comply  with  all  the  ndes  and  regulations  of  the  board 
of  health  and  city  ordinances  applicable  to  said  premises;  and 

that will  not  use  or  i>ermit  to  be  used  the  said 

premises  nor  any  part  thereof  for  any  purpose  other  than  that 

of  a  private  dwelling  apartment  for and  family 

only. 

4th.  That  the  tenant . .  shall,  in  case  of  fire,  give  immediate 
notice  thereof  to  the  landlord,  who  shall  thereupon  cause  the 
damage  to  be  repaired  as  soon  as  reasonably  and  conveniently 
may  be,  but  if  the  premises  be  so  damaged  that  the  landlord 
shall  decide  to  rebuild,  the  term  shall  cease,  and  the  accrued 
rent  be  paid  up  to  the  time  of  the  fire. 

Sth.  That  the  tenant,  .shall  consult  and  conform  to  the 
regulations  governing  said  house,  and  to  any  reasonable  altera- 
tion or  regulation  that  may  be  deemed  necessary  for  the  pro- 
tection of  the  building,  and  the  general  comfort  and  welfare  of 
the  occupants  of  the  same. 

6th.  That  in  case  of  defaidt  in  any  of  the  covenants,  the  land- 
lord may  resume  possession  of  the  premises,  and  relet  the  same 

for  the  remainder  of  the  term,  at  the  best  rent  that 

can  obtain  for  account  of  the  tenant . . ,  who  shall  make  good  any 
deficiency,  and  any  notice  in  writing,  of  intention  to  re-enter,  as 
provided  for  in  the  third  section  of  an  act  entitled  "An  act  to 
abolish  distress  for  rent,  and  for  other  purposes,"  passed  May  13, 
1846,  is  expressly  waived;  and  it  is  further  expressly  agreed, 
that  should  the  landlord  institute  dispossess  proceedings  against 
the  tenant  for  the  non-payment  of  rent,  or  for  any  other  reason, 
such  proceedings  shall  not  prejudice  the  right  of  the  landlord 
to  hold  the  tenant  liable  for  the  rent  reserved  herein  for  the 
full  term  of  this  lease,  nor  the  right  of  the  landlord  to  rent  the 
premises  as  the  agent  of  the  tenant  for  any  imexpired  term,  after 
the  premises  become  vacant,  from  any  caiise  whatsoever,  in- 
duding  possession  taken  by  the  landlord  under  a  warrant  in  dis- 
possess proceedings. 
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7th.  That  three  months  prior  to  the  expiration  of  the  term 
hereby  granted,  applicants  shall  be  admitted  at  reasonable 
hours  of  the  day  to  view  the  premises  mi  til  rented;  and  the 

landlord  or agents,  shall  also  be  permitted  at 

any  time  during  the  term,  to  visit  and  examine  them  at  any 
reasonable  hour  of  the  day,  and  whenever  necessary  for  any 
repairs  to  same  or  any  part  of  the  building. 

In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  yesir  first  above  written. 

Sealed  and  delivered  in  the  presence  of 


[Signatures] 

It  is  expressly  understood  and  agreed,  that  the  character 
of  the  occupancy  of  said  demised  premises,  as  above  expressed, 
is  an  especial  consideration  and  inducement  for  the  granting 
of  this  lease  by  said  landlord  to  said  tenant . . ,  and  in  the  event 
of  a  violation  by  said  tenant . .  of  the  restriction  against  subletting 
the  premises,  or  permitting  same  to  be  occupied  by  parties  other 
than  as  aforesaid,  or  of  a  violation  of  any  other  restriction  or 
condition  therein  imposed,  said  lease  and  agreement  shall,  at 

the  option  of  said  landlord, agents  or  assigns, 

cease  and  determine  and  be  at  an  end,  anything  hereinbefore 
contained  to  the  contrary  hereof  in  anjrwise  notwithstanding. 

In  witness  whereof, have  hereunto  set 

hand,  .andseal.  .,this day  of 

19 

In  presence  of 

[Signatures] 
Agreement  for  Furnished  Rooms 

Memorandum.  It  is  agreed  by  and  between  E.  F.  and  G.  H., 
as  foUows,  viz.:  The  said  E.  F.,  in  consideration  of  the  rent 
hereinafter  mentioned  and  agreed  to  be  paid  to  him,  hath  letten 
to  the  said  G.  H.  one  room,  up  two  flights  of  stairs  forward, 

part  of  the  now  dwelling-house  of  the  said  E.  F.,  situate  on 

Street,  in  the  city  of ,  together  with  the  furniture 

at  present  standing  therein  —  that  is  to  say:  (Insert  furniture). 
To  hold  to  the  said  G.  H.  for  the  term  of  two  years,  to  commence 

from ,  19 . . . . ,  at  the  yearly  rent  of  $100,  to  be 

paid  quarterly  to  the  said  E.  F. 

The  said  G.  H.,  in  consideration  hereof,  agrees  to  pay  the 
aforesaid  yearly  rent  of  $100,  at  the  times  above  limited  for 
payment  thereof;  and  at  the  end  of  the  term,  or  in  case  of  any 
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default  in  the  pasrment,  shall  and  will,  on  the  request  of  the  said 
E.  F.,  or  his  assigns,  immediately  yield  and  deliver  up  to  him 
or  them,  the  peaceable  and  quiet  possession  of  the  said  room, 
together  with  the  whole  furniture  he,  from  the  first  entrance 
thereon,  there  found  and  possessed,  in  good  and  sufficient  plight 
and  condition,  reasonable  wear  and  tear  only  excepted. 

In  witness  whereof   the  parties  have  signed  this  agreement, 
this day  of ,    19. . . 


E.  F. 
G.  H. 


Landlord  and  Tenant's  Agreement 


This   instrument,    made    and    executed   this 

day    of ,    19 .... ,    between ,    of 

the ,  part . .  of  the  first  part,  and , 

of  the ,  part,  .of  the  second  part,  witnesseth: 

That  the  part,  .of  the  first  part  ha.  .hereby  let  and  rented 
to  the  part . .  of  the  second  part,  and  the  part . .  of  the  second 
part  ha . .  hereby  hired  and  taken  from  the  part . .  of  the  first  part, 

for  the  term  of years, 

to    commence    the day    of , 

19 ,  at  the  yearly  rent  of dollars,  payable 

And  the  part . .  of  the  second  part  hereby  cove- 
nant . .  to  and  with  the  part . .  of  the  first  part  to  make  punctual 

payment  of  the  rent in  the  manner  aforesaid, 

and  quit  and  surrender  the  premises  at  the  expiration  of  said 
term,  in  as  good  state  and  condition  as  they  are  now  in,  reasonable 
use  and  wear  thereof,  and  damages  by  the  elements  excepted, 
and  further  covenant . .  that . .  he . . ,  the  part . .  of  the  second 
part,  will  not  use  or  occupy  said  premises  for  any  business  or 
purpose  deemed  extra  hazardous  on  account  of  fire. 

And  further  covenant,  .that.  .he. .,  the  part,  .of  the  second 
part,  will  not  assign  this  lease  or  underlet  the  said  premises,  or 
any  part  thereof,  to  any  persons  whomsoever,  without  first 
obtaining  the  written  consent  of  said  part,  .of  the  first  part, 
and  in  case  of  not  complying  with  this  covenant,  the  part . .  of 
the  second  part  agree . .  to  forfeit  and  pay  to  the  part . .  of  the 

first  part  the  sum  of dollars,  as  and  for  liquidated 

damages  which  are  hereby  liquidated  and  fixed  as  damages  and 
not  as  a  penalty. 

This  lease  is  made  and  accepted  on  this  express  condition, 
that  in  case  the  part,  .of  the  second  part  should  assign  this' 
lease  or  underlet  the  said  premises,  or  any  part  thereof,  without 
the  written  consent  of  the  part . .  of  the  first  part,  that  then  the 
part . .  of  the  first  part,  his  heirs  or  assigns,  in  his  option,  shall 
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have  the  power  and  the  right  of  terminating  and  ending  this 
lease  immediately,  and  be  entitled  to  the  immediate  possession 
of  said  premises,  and  to  take  summary  proceedings  against  the 
part . .  of  the  second  part,  or  any  person  or  persons  in  possession 
as  tenant,  having  had  due  and  legal  notice  to  quit  and  surrender 
the  premises,  holding  over  their  term. 

It  is  further  agreed  between  the  parties,  that  in  case  said 
premises  should  be  destroyed  by  fire  before  or  during  said  term, 

that  then  this  lease  is  to  cease  and  determine;  the  rent 

to  be  paid  up  to  that  time. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

In  presence  of 


Farm  Lease 

This  indenture,  made  the day  of , 

in  the  year  of  our  Lord,  ig ,  between  A.  B.,  of  the  city  of 

,  party  of  the  first  part,  and  C.  D.,  of  the  same  place, 

party  of  the  second  part,  witnesseth: 

That  the  said  party  of  the  first  part,  in  consideration  of  the 
rents,  covenants,  and  agreements  hereinafter  mentioned,  re- 
served, and  contained  on  the  part  of  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  to  be  paid,  kept, 
and»performed,  has  demised  and  to  farm  let,  xmto  the  said  party 
of  the  second  part,  his  executors,  administrators,  and  assigns, 
all  (insert  description),  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  his  executors,  administrators,  and  as- 
signs, from  the. . .  .day  of ,  19. . ,  for  the  term  of  ten  years 

then  next  ensuing,  yielding  and  paying  therefor,  unto  the  said 
party  of  the  first  part,  his  heirs  or  assigns,  yearly  and  every  year 
during  the  said  term  hereby  granted,  the  yearly  rent  or  sum  of 

S ,  in  equal  half-yearly  payments,  to- wit:  on  the  ist  days 

of  October  and  April  in  each  and  every  year;  provided,  that 
if  the  yearly  rent  above  reserved,  or  any  part  thereof,  shall  be 
unpaid  on  any  day  of  payment  whereon  the  same  ought  to  be 
paid  as  aforesaid;  or  if  default  shall  be  made  in  any  of  the 
covenants  or  agreements  herein  contained,  on  the  part  of  the 
said  party  of  the  second  part,  his  heirs  or  assigns,  to  re-enter 
upon  the  said  premises,  and  the  same  to  have  again,  as  in  their 
first  and  former  estate. 

And  the  said  party  of  the  second  part  does  covenant  and  agree, 
with  the  said  party  of  the  first  part,  his  heirs  and  assigns,  that 
he,  the  said  party  of  the  second  part,  his  executors,  administrao 
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tors,  or  assigns,  will  yearly  and  every  year  during  the  said  term, 
unto  the  said  party  of  the  first  part,  his  heirs  or  assigns,  the 
yearly  rent  above  reserved,  on  the  days  and  in  manner  limited 
and  prescribed  as  aforesaid,  for  the  payment  thereof,  without 
any  deduction  or  delay.  And  that  the  said  party  of  the  second 
part,  his  executors,  administrators,  or  assigns,  will,  at  his  own 
proper  costs  and  charges,  bear,  pay,  and  discharge  all  tajies, 
duties,  and  assessments,  as  may,  during  the  said  term  hereby 
granted,  be  charged,  assessed,  or  imposed  upon  the  said  demised 
premises.  And  that  on  the  determination  of  the  estate  hereby 
granted,  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  shall  and  will  leave  and  surrender  unto  the 
said  party  of  the  first  part,  his  heirs  or  assigns,  the  said  demised 
premises  in  as  good  state  and  condition  as  they  are  now  in,  or- 
dinary wear  and  damages  by  the  elements  excepted. 

And  the  said  party  of  the  first  part  does  covenant  and  agree, 
with  the  said  party  of  the  second  part,  his  executors,  adminis- 
trators, and  assigns,  that  the  said  party  of  the  second  part,  his 
executors,  administrators,  and  assigns,  paying  the  said  yearly 
rent  above  reserved,  and  performing  tie  covenants  and  agree- 
ments aforesaid  on  his  part,  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns,  shall  and  may  at 
all  times  diu-ing  the  said  term  hereby  granted,  peaceably  have, 
hold,  and  enjoy  the  said  demised  premises,  without  any  maimer 
of  trouble  or  hindrance  of  or  from  the  said  party  of  the  first  part, 
his  heirs  or  assigns,  or  any  other  person  or  persons  whomsoever. 

In  witness  whereof,  the  parties  to  these  presents  have  hereimto 
set  their  hands  and  seals. 

Sealed  and  delivered  in  the  presence  of 


A.  B.  (l.  s.) 
C.  D.  (l.  s.) 

Ageeement  Concerking  Party  Wall 

This   agreement,   made    this day   of.. 

19. . . .,  by  and  between  J.  M.  and  W.  C,  of  the  city  "of 

,  witnesseth:  That,  whereas,  the  said  W.  C.  is  the  owner 

of  the  house  and  lot  on  the  south  side  of Street,  second 

lot  east  of Street,  and  the  said  J.  M.  is  the  owner  of  the 

lot  adjoining  the  same  next  easterly  thereof,  on  which  said  lot 

there  now  stands  a  party  wall  on  a  line  parallel  with 

Street;  and  forty-four  feet  easterly  from  said Street;  and, 

whereas,  the  said  J.  M.  has  erected  his  dweUing-house  several 
feet  (one  story)  higher  than  the  said  W.  C,  whereby  greater 
advantage  may  accrue  to  the  said  J.  M.  from  said  party  wall. 
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Now,  therefore,  the  said  W.  C,  in  consideration  of  the  sum  of 
$1.  to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  grant,  covenant,  promise,  and  agree  with  the  said 
J.  M.,  that  he  may  peacefully  and  lawfully  enjoy  such  party 
wall,  to  himself,  his  heirs,  and  assigns,  the  said  W.  C.  reserving 
to  himself  the  right  to  use  the  said  portion  of  the  party  wall 
built  by  the  said  J.  M.,  whenever  he  may  wish  to  build  higher 
than  his  house  now  is. 

It  is  further  mutually  understood  and  agreed,  between  the 
respective  parties,  that  this  agreement  shall  remain  so  long  as 
the  houses  last,  and  shall  pass  to  the  heirs  and  assigns  of  -the 
respective  parties  to  these  presents. 

Witness  our  hands  and  seals,  the  day  and  year  first  above 
written. 

J.  M.  (l.  s.) 
W.  C.  (l.  s.) 

Assignment  of  Lease 

Know  all  men  by  these  presents,  that  I,  W.  P.,  the  within- 
named  lessee,  for  and  in  consideration  of  $50,  to  me  in  hand  paid 
by  V.  O.,  of  the  town  of  Westerlo,  County  of  Albany,  at  and 
before  the  sealing  and, delivery  hereof,  the  receipt  whereof  I  do 
hereby  acknowledge,  have  granted,  assigned  and  set  over,  and 
by  these  presents  do  grant,  assign  and  set  over,  unto  the  said 
V.  O.,  his  executors,  administrators,  and  assigns,  the  within 
indenture  of  lease,  and  all  that  house  and  farm  therein  described, 
with  the  appurtenances;  and  also  my  estate,  right,  title,  term  of 
years  yet  to  come,  claim  and  demand  whatsoever,  of,  in,  to, 
or  out  of  the  same.  To  have  and  to  hold  the  said  house  and 
farm,  and  the  appurtenances  thereof  unto  the  said  V.  O.,  his 
executors,  administrators,  and  assigns,  for  the  residue  of  the 
term  within  mentioned,  under  the  yearly  rent  and  covenants 
within  reserved  and  contained,  on  my  part  and  behalf  to  be 
done,  kept  and  performed. 

Witness  my  hand  and  seal,  this  Tune  20,  19. . . 

W.  P.     (l.  s.) 

(Acknowledgment.) 

MISCELLANEOUS  FORMS 

Notice  to  Owners  of  Strays 

To ,Esq.: 

You  are  hereby  notified,  pursuant  to  section  1 23  of  the  Town 

Law,  that  the  undersigned,  a  resident  of  the  town  of 

,  in  the  county  of ,  has  upon  his  enclosed 
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lands  (or,  in  pound,  as  the  case  may  be),  the  following  animals 
belonging  to  you  (here  describe  them),  and  that  the  same  are 
being  held  as  strays  (or,  beasts  doing  damage,  as  the  case  may 
be). 
Dated,    this day    of ,    19 


Notice  to  Build  or  Repair  Division  Fence 

To ,Esq.: 

You  are  hereby  notified  and  required,  pursuant  to  section 

,  of  the  Town  Law,  to  build  and  maintain  (or, 

repair)  your  portion  of  the  division  fence  between  your  lands  and 
the  lands  of  the  undersigned,  beginning  (state  where  fence  is  to 
be  built  or  repaired)  within  one  month  after  receiving  this 
notice,  in  default  of  which  I  shall  cause  the  same  to  be  built  (or, 
repaired)  at  your  expense. 

Dated,  this day  of ,  19. .. 


Certificate  of  Apportionment  of  Division  Fence 

County  of ) 

>  ss.: 
Town  of )  ^ 

Whereas,  a  dispute  has  arisen  between and 

,  adjoining  owners  of  land  in  said  town,  concern- 
ing the  apportionment  of  the  division  fence  between  said  lands; 
now,  therefore,  we,  the  undersigned  fence  viewers  of  said  town, 
duly  chosen  to  hear  and  determine  the  dispute,  pursuant  to  sec- 
tion   ,  of  the  Town  Law,  after  giving  due  notice 

to  said  owners  of  the  time  and  place  of  this  meeting,  and  having 
viewed  the  premises,  heard  the  parties  and  the  evidence  pro- 
duced, do  hereby  determine  that  the  following  is  a  correct 
description  of  the  said  division  fence  (describe  it);  that  the 

said shall  maintain  and  keep  in  repair  all  that 

portion  of  the  fence  (here  describe  it),  and  that 

shall  maintain  and  keep  in  repair  all  that  portion  of  the  fence 
(here  describe  it),  and  that  each  pay  one-half  (or,  as  the  case 
may  be)  of  the  costs  and  expenses  of  this  proceeding,  which  are 
$ 

Dated,    this day    of ,    19.... 


Fence  viewers. 
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StJBSCHIPTION  TO  BUEU)  A  ChTTRCH  EdIFICE 

Whereas,  the  trustees  of  the  church  corporation,  known  as 
the  "Church  of  the  Puritans,"  are  about  erecting  a  church  edifice 
for  such  corporation;  now,  we,  the  undersigned,  for  the  purpxise 
of  such  erection,  hereby  agree  to  and  with  such  trustees  and  to 
and  with  each  other,  to  pay  to  B.  B.,  the  treasurer  of  said  cor- 
poration, the  several  stuns  by  us  set  opposite  our  several  names, 
for  the  purpose  of  such  erection,  and  we  hereby  authorise  and 
direct  the  said  trustees  to  expend  such  sums  in  the  erection  of 
the  same.  The  said  sums  are  to  be  paid  to  the  said  treasiurer 
on  or  before  the  ist  day  of  March,  1900. 

NAMES  AlfOTTNT 

AB $600 

C.  C 400 

Subscription  in  the  Form  of  a  Contract 

This   memorandum   of   subscription   agreement,   made   this 

day   of ,    in    the   year    19 .... ,    between 

,  a  corporation  organized  under  the  Membership 

Corporation  Law  of  the  State  of  /New  York  (or,  society,  or, 
committee,  as  the  case  may  be),  party  of  the  first  part,  and 
John  Doe,  and  all  other  persons  whose  names  are  subscribed 
hereto,  parties  of  the  second  part : 

Whereas,  the  parties  of  the  second  part  are  desirous  and  deem 
it  to  their  advantage  to  have  a  church  building  (or,  whatever 

the  object  of  the  subscription  may  be)  erected  at , 

in  the  county  of ,  State  of ,  and 

the  party  of  the  first  part  has  agreed  to  erect  said  building  at 
said  place  at  a  cost  not  to  exceed  the  sum  of dollars; 

Now,  this  agreement  witnesseth : 

In  consideration  of  the  mutual  and  reciprocal  obligations 
herein  contained  the  parties  hereto  agree  and  stipulate  as  follows: 

First.  The  party  of  the  first  part  hereby  agrees  to  erect,  or 

cause  to  be  erected,  a  church  building  at ,  in 

the  coimty  of ,  State  of  New  York,  according 

to  plans  and  specifications  to  be  approved  by  the  board  of  trus- 
tees of  the  party  of  the  first  part  (or,  other  persons,  as  the  case 

may  be),  at  a  cost  not  to  exceed  the  sum  of dollars,  and 

have  the  same  ready  for  occupancy  within years 

from  the  time  the  entire  amount  herein  provided  for  is  in  good 
faith  subscribed  by  the  parties  of  the  second  part  hereto,  as 
hereinafter  provided. 
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Second.  The  parties  of  the  second  part  in  consideration  of 
the  party  of  the  first  part  undertaking  to  erect,  or  cause  to  be 
erected,  the  building,  as  specified  in  the  foregoing  paragraph 
of  this  agreement  marked  "First,"  hereby  agree,  and  agrees, 
each  for  himself  or  herself,  his  or  her  heirs,  executors,  and  ad- 
ministrators, to  pay  to  the  party  of  the  first  part  the  sums  set 
opposite  their  respective  names  hereunto  subscribed,  on  the 
dates  and  according  to  the  terms  herein  expressed. 

Third.  It  is  further  agreed,  that  this  contract  shall  not  be 

binding  on  either  party  hereto  until  at  least  the  sum  of 

dollars  is  subscribed,  provided,  however,  that  neither  the  party 
of  the  first  part  nor  any  party  of  the  second  part  shall  have 
power  to  cancel  this  agreement  as  to  it,  him,  or  her,  prior  to  the 

day  of ,  19 ,  it  being  the  object  of 

this  proviso  that  the  parties  hereto  shall  have  until  said  date  to 

secure  subscriptions  amounting  to  the  entire  sima  of 

dollars;  and  if  subscriptions  for  such  sum  are  secured  not  later 

than  said day  of ,    19 .... ,  none  of  the 

parties  hereto  shall  have  power  in  any  event  to  cancel  this 
agreement  as  to  it,  him,  or  her. 

Fourth.  It  is  ffirther  agreed,  that  if  the  entire  sum  of 

dollars  is  not  subscribed  on  or  before  the day  of 

,  19 .... ,  then  any  party  hereto  shall  have  power  to  cancel 

this  contract  as  to  it,  him,  or  her,  by  giving  a  written  notice, 
personally  or  by  mail,  of  its,  his,  or  her  intention  so  to  do;  if 
by  the  party  of  the  first  part  to  each  of  the  parties  of  the  second 
part,  addressed  to  him  or  her  at  his  or  her  last  ascertainable  post- 
office  address;  if  by  any  party  of  the  second  part,  by  giving  a 
like  notice  to  the  board  of  trustees  of  the  party  of  the  first  part. 

Fifth.  It  is  further  agreed,  that  within .  .  .days  from  the  time 

the  total  amount  of dollars,  as  herein  provided,  is 

subscribed,  the  party  of  the  first  part  can  call  for  the  payment  of 
at  least  25  per  cent,  of  the  respective  subscription  made  by  the 
parties  of  the  second  part  hereto,  and  may  call  for  any  part,  or 

the  whole,  of  the  remainder  thereof  at  any  time  after 

months  from  the  first  call,  as  hereinbefore  provided. 

In  witness  whereof,  the  party  of  the  firet  part  has  caused  this 
instrument  to  be  subscribed  in  its  corporate  name  and  its  seal 
to  be  hereto  affixed,  and  the  parties  of  the  second  part  have  hereto 
set  their  respective  hands  and  seals  and  the  amounts  and  dates 
of  their  subscriptions. 

NAMES  DATES  AMOITKTS 

(L.S.) 
(L.S.) 
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(If  the  subscription  is  to  support  a  pastor,  the  agreement 
may  be  put  in  the  form  of  an  undertaking  on  the  part  of  the 
corporation,  society,  or  committee,  to  secure  to  the  pastor  the 
sum  agreed  upon,  the  subscribers  agreeing  to  reimburse  the 
corporation,  society,  or  committee  in  the  sum  which  each  sub- 
scribes. In  any  event,  to  be  binding,  the  subscription  should 
be  in  the  form  of  an  undertaking  on  the  part  of  the  corporation, 
society,  or  committee,  to  which  the  pajonent  is  to  be  made 
directly  to  do  some  act  which  is  the  consideration  for  the  sub- 
scription. The  form  given  above  can  be  easily  changed  to  meet 
the  various  requirements  of  such  documents.) 

Bill  of  Sale 

Know  all  men  by  these  presents,  that ,  of  the 

first  part,  for  and  in  consideration  of  the  sum  of , 

lawful  money  of  the  United  States,  to in  hand 

paid,  at  or  before  the  ensealing  and  delivery  of  these  presents 

by ,  of  the  second  part,  the  receipt  whereof  is 

hereby  acknowledged,  ha ... .  bargained  and  sold,  and  by  these 

presents  do  grant  and  convey,  unto  the  said  part of  the 

second  part, executors,  administrators,  and  as- 
signs (description  of  property;  or  if  detailed  description  is  con- 
tained in  schedule  annexed,  say,  the  goods  and  chattels  partic- 
ularly described  in  a  schedule  hereimto  annexed  and  made  a  part 
of  this  instrument),  to  have  and  to  hold  the  same  imto  the  said- 
part of  the  second  part, executors,  adminis- 
trators,    and     assigns     forever.     And do ....  for 

heirs,  executors,  administrators,  covenant  and 

agree,  to  and  with  the  said  part of  the  second  part,  to 

warrrant  and  defend  the  sale  of  the  said  property 

hereby  sold  unto  the  said  part of  the  second  part, 

executors,  administrators,  and  assigns,  against  all  and 

every  person  and  persons  whomsoever. 

In  witness  whereof, have  hereimto  set 

hand and  seal the day  of 

in  the  year  one  thousand  nine  hundred  and 

Sealed  and  delivered  in  the  presence  of 

(Acknowledgment  clause.) 

Agreement  for  Building 

Articles  of  agreement,  made  this day  of 

19 ,  between ,  of  the  first  part,  and 

of  the  second  part. 

First.  The  said  part of  the  second  part  do hereby, 
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for heirs,    executors,    administrators,    covenant 

promise,  and  agree  to  and  vdth  the  said  part of  the  first 

part, executors,     administrators,     or    assigns 

that ,  the  said  part of  the  second  part, 

executors,   administrators,   shall   and   will,   for 

the  consideration  hereinafter  mentioned,  on  or  before  the 

,  well  and  suflSciently  erect  and  finish  the  new  building 

,  agreeable  to  the  drawings  and  specifications 

made  by and  signed  by  the  said  parties  and  hereunto 

annexed,  within  the  time  aforesaid,  in  a  good,  workmanlike,  and 
substantial  manner,  to  the  satisfaction,  and  under  the  direction 

of  the  said ,  to  be  testified  by  a  writing  or 

certificate  imder  the  hand  of  the  said ,  and  also 

shall  and  will  find  and  provide  such  good,  proper,  and  suJScient 
materials,  of  all  kinds  whatsoever,  as  shall  be  proper  and  sufficient 

for  the  completing  and  finishing  all  the ,  and 

other  works  of  the  said  building . .  mentioned  in  the 

specification . . ,   for   the   simi   of And    the   said 

part of  the  first  part  do ... .  hereby,  for , 

heirs,  executors,  and  administrators,  covenant,  promise,  and 

agree,  to  and  with  the  said  part of  the  second  part, 

,  executors  and  administrators,  that , 

the  said  part ....  of  the  first  part, executors,  or 

administrators,  shall  and  will,  in  consideration  of  the  covenants 
and  agreements  being  strictly  performed  and  kept  by  the  said 
part. . .  .of  the  second  part,  as  specified,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  part.... of  the  second  part, 

executors,  administrators,  or  assigns,  the  sum 

of dollars,  lawful  money  of  the  United  States  of  Amer- 
ica,   in  manner  following: provided, 

that  in  each  of  the  said  cases,  a  certificate  shall  be  obtained  and 
signed  by  the  said 

And  it  is  hereby  further  agreed  by  and  between  the  said 
parties: 

First.  The  specifications,  conditions,  and  the  drawings  are 
intended  to  co-operate,  so  that  any  works  exhibited  in  the  draw- 
ings and  conditions,  and  not  mentioned  in  the  specifications, 
or  vice  versa,  are  to  be  executed  the  same  as  if  it  were  mentioned 
in  the  specifications  and  set  forth  in  the  drawings,  to  the  true 
meaning  and  intention  of  the  said  drawings,  conditions,  and 
specifications,  without  extra  charge  whatsoever.  The  specifi- 
cations, drawings,  and  conditions  are  hereby  made  a  part  hereof. 

Second.  The  contractor,  at  his  own  proper  costs  and  charges, 
is  to  provide  all  manner  of  materials  and  labour,  scaffolding 
implements,  moulds,  models,  and  cartage  of  every  description, 
for  the  due  performance  of  the  several  erections. 
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Third.  Should  the  owner,  at  any  time  during  the  progress 
of  the  said  building ....  request  any  alteration,  deviation,  addi- 
tions or  omissions,  from  the  said  contract,  he  shall  be  at  liberty 
to  do  so,  and  the  same  shall  in  no  way  affect  or  make  void  the 
contract,  but  will  be  added  to  or  deducted  from  the  amount  of 
the  contract,  as  the  case  may  be,  by  a  fair  and  reasonable  valua- 
tion. 

Fourth.  Should  the  contractor,  at  any  time  during  the  progress 
of  the  said  works,  refuse  or  neglect  to  supply  a  sufficiency  of 
materials  or  workmen,  the  owner  shall  have  the  power  to  provide 
materials  and  workmen,  after  three  days'  notice  in  writing  being 
given  to  finish  the  said  works,  and  the  expense  shall  be  deducted 
from  the  amount  of  the  contract. 

Fifth.  Should  any  dispute  arise  respecting  the  true  construc- 
tion or  meaning  of  the  drawings  or  specifications,  the  same  shall 

be  decided  by ,  and decision  shall 

be  final  and  conclusive;  but  should  any  dispute  arise  respecting 
the  true  value  of  the  extra  work,  or  of  the  works  omitted,  the  same 

shall  be  valued  by  two  competent  persons ,  one  employed 

by  the  owner,  and  the  other  by  the  contractor. . .  .and  those 
who  shall  have  the  power  to  name  an  umpire,  whose  decision 
shall  be  binding  on  all  parties. 

Sixth.  The  owner  shall  not,  in  any  manner,  be  aaswerablfl 
or  accountable  for  any  loss  or  damage  that  shall  or  may  happen 
to  the  said  works,  or  any  parts  thereof  respectively,  or  for  any 
of  the  materials  or  other  things  used  and  employed  in  finiskiog  and 
completing  the  same  (loss  or  damage  by  fire  excepted). 

Seventh.  The  contractors,  and  each  of  them,  to  be  ree;x>nsible 
for  each  and  every  violation  of  the  city  ordinances  catised  by 
the  obstruction  of  streets  and  sidewalks,  and  shall  hold  tJie  owner 
harmless  from  any  and  all  damages  or  expense  arising  therefrom; 
said  contractors,  and  each  of  them,  shall  be  responsible  for,  and 
shall  save  and  keep  the  owner  harmless  and  indemnified  from 
and  against  all  liability  by  reason  of  injury  or  damage  to  person 
or  property  in  consequence  of  obstructions  of  the  street  or  side- 
walk, or  of  any  materieils  or  other  thing  therein  or  thereon,  if 
any,  and  from  any  excavation  or  want  of  light  or  oth^  proper 
guard  or  warning. 

Eighth.  The  contractors,  and  each  of  them,  to  take  all  neces- 
sary and  proper  steps  to  make,  and  to  properly,  carefully,  and 
skilfully  make  all  excavations  without  injury  to  adjoining  build- 
ings and  property,  and  to  save  and  keep  the  owner  harmless  and 
indemnify  him  from  and  against  all  liability  and  damage  by 
reason  of  excavations,  if  any,  and  failure  to  properly,  carefully 
and  skilfully  make  the  same,  and  to  properly,  carefully,  and 
skilfully  do  and  perform  all  the  work  contracted  for. 
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Ninth.  The  contractors,  and  each  of  them,  to  save  and  keep 
the  building  referred  to  in  this  contract,  and  the  lands  on  which 
it  is  situated  free  from  any  and  all  mechanics'  hens,  and  other 
liens,  by  reason  of  his  work  or  any  material  or  other  thing  used 
therein;  and  if  the  contractors,  or  either  of  them,  do  not,  the  owner 
may  retain  sufficient  of  the  contract  price  to  pay  the  same,  and 
all  costs  by  reason  of  or  in  consequence  thereof,  and  may  pay 
said  Uea  or  liens,  if  any,  and  costs,  and  deduct  the  amount  thereof 
from  the  contract  price. 

In  witness  whereof,  the  said  parties  to  these  presents  have 
hereimto  set  their  hands  and  seals,  the  day  and  year  above  written. 

In  presence  of 

(Acknowledgment  clause.) 

Notice  of  Mechanic's  Lien 

To ,  the  County  Clerk  of  the  County  of , 

,  in  the  State  of  New  York: 

Take  Bdtice,  that ,  resident of  the 

e( ,    in    the    county    of , 

claimant,  .ha a  claim  against of  the 

©1 ,    in    said    county    of 

for  the  san  of dollars,  and  interest  from  the 

day  of ,  19 . . . . ,  for 

That  tke  name . .  of  the  person . .  by  whom  the  claimant 

w employed  and  to  whom. . .  .he furnished 

such  materials  is 

That  tke  amount  of  the  said  labour  and  service  performed 

and  the  ariaterials furnished  is  as  before  stated; 

that  the  aature  thereof  is  as  foUows: 

That  aH  the  work  for  which  this  claim  is  made  has 

been  aetvally  performed 

That  all  materials  for  which  this  claim  is  made  have 

been  actvsdly  furnished 

That  the  said  labour  and  service  have been  per- 
formed, aad  such  materials  have  been  used  and  are  to  be  used 
in  erecting,  altering,  repairing,  and  improving  the  house . . , 
building. .,  building  lot. .,  premises,  parcel,  and  farm  of  land 
and  appurtenances  to  such  house . . ,  building . . ,  and  building 
lot.  .situate  upon  the  lot. .,  premises,  parcel,  and  farm  of  land 

hereinafter  described  on street,  in  said 

of 

That  the  first  item  of  work  done  and  materials  furnished  was 

performed  and  furnished  on day  of ,19 

and  the  fast  item  thereof  on day  of ,  19 

That  ninety  days  have  not  elapsed  since  and  after  the 
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dating  from  the  last  item  of  work  performed,  and  dating  from 
the  last  item  of  material  furnished. 

That  the  name . .  of  the  owner . . ,  lessee . . ,  general  assignee . . , 
or  person  . .  in  possession  of  the  premises  against  whose  interest 
a  hen  is  claimed  is 

That  such  labour  and  services  were  performed,  and  such 
materials  were  furnished  with  the  consent  of  said  owner . . , 
. .  h . .  agent  and  the  contractor,  subcontractor,  and  &  person 
contracting  with   such  owner . .  to  erect,   alter,   and  improve 

such  house . . ,  building upon  such  lot,  premises, 

parcel  and  farm  of  land. 

That  a  description  of  the  property  to  be  charged  with  guch 
lien  is  as  foUows: 

The  claimant . .  ha . . . .  and  claim . .  a  lien,  for  the  principal 

sum    of dollars, and    interest    from     the 

day  of ,  19 .... ,  for  the  price  and  value 

of  such  labour  and  service  and  materials,  upon  such  house . . , 
building . . ,  and  appurtenances,  and  upon  the  lot,  premises, 

parcel,  and  farm  of  land  upon  which  the  same  stands 

pm^uant  to  the  statute  in  such  case  made  and  provided,  to  the 
extent  of  the  right,  title,  and  interest  at  the  time  existing  of 
such  owner,  whether  owner  in  fee  or  of  a  less  estate  or  whether 
a  lessee  for  a  term  of  years,  or  vendee  in  ix)ssession  under  a  con- 
tract existing  at  the  time  of  the  filing  of  this  notice  of  lien  or  of 
the  owner  of  any  right,  title,  or  interest  in  such  estate  which  may 
be  sold  under  an  execution  under  the  general  provisions  of  the 
statutes  in  force  in  the  State  of  New  York  relating  to  liens  of 
judgment  and  enforcement  thereof,  and  also  to  the  extent  of 
the  interest  which  the  owner . .  may  have  assigned  by  a  general 
assignment  for  the  benefit  of  creditors  within  thirty  days  prior 
to  the  time  of  filing  this  notice  of  Uen  and  to  the  extent  allowed 
by  law. 
County  of ,ss.: 

,  being  sworn,  says, . .  he  is the 

person making  the  foregoing  claim,  and  that  the  state- 
ments therein  contained  are  true  to. . .  .h knowledge  of  in- 
formation and  belief. 
Subscribed  and  sworn  to  before  me,  this     \ 
day  of ,19 J 

Assignment  of  Poucy  of  Insukance 

Know  allmen  by  these  presents,  that  I,.P.  B.,  of  the  village  of 
Coxsackie,  for  and  in  consideration  of  $25,  to  me  in  hand  paid 
by  R.  C.  of  the  same  place,  the    receipt    whereof    is    hereby 
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acknowledged,  have  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents  do  sell,  assign,  transfer,  and  set  over,  unto 
the  said  R.  C.  the  policy  of  insurance,  known  as  policy  No. 
23,685  of  the  Indemnity  Insurance  Company,  and  all  sum  and 
sums  of  money,  interest  benefit  and  advantage  whatsoever,  now 
due,  or  hereafter  to  arise,  or  to  be  had  or  made  by  virtue  thereof, 
to  have  and  to  hold  the  same  unto  the  said  R.  C,  and  his  assigns 
forever. 

In  witness  whereof,  I  have  hereto  afiued  my  hand,  this  June 
20,  19. . .         (P.  B.) 

(Acknowledgment.) 

Assignment  of  Poucy  as  a  Security 

(As  in  the  last  form  to  "  R.  C.  and  his  assigns  forever,"  and 
then  add  as  follows:)  This  assignment  is  hereby  made  to  secure 
the  said  R.  C,  against  any  loss  and  damage  which  he  may  incur 
or  sustain  by  reason  of  his,  R.  C's.,  indorsement  of  a  promissory 
note  made  by  the  said  P.  B.,  dated  April  10,  1898,  for  the  sum 
of  $100,  payable  three  months  after  date,  the  payment  of  which 
note,  at  maturity,  by  the  said  P.  B.,  will  render  this  assignment 
void,  but  otherwise  to  be  of  full  force  and  virtue. 

In  witness,  etc.,  (as  in  the  last  to  the  end). 

(Acknowledgment.) 

Consent  of  Assignment  of  Policy  to  be  Signed  by  an  Officer 
OF  THE  Company 

Office  of  the  Albany  Insurance  Co. 
Albany,  April  9, 19. . . 

The  Albany  Insurance  Company  hereby  consent  to  the  assign- 
ment of  the  within  policy  of  insurance,  by  the  insured  therein 
named,  subject  to  all  the  conditions  and  provisions  in  said  policy 
expressed,  to  R.  C. 

S.  G.,  Secretary,  etc. 

Assignment  of  Patent  Right 

Whereas,  letters-patent,  bearing  the  date  the  roth  of  January, 
1898,  were  granted  and  issued  by  the  Government  of  the  United 
States,  imder  the  seal  thereof,  to  R.  K.,  of  the  town  of  Coeymans, 
of  Uie  State  of  New  York,  for  (here  state  the  nature  of  the  in- 
vention as  in  the  patent)  a  more  particular  and  full  descripti(»i 
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thereof  is  annexed  to  the  said  letters-patents  in  a  schedule;  by 
which  letters-patents  the  full  and  exclusive  right  and  liberty 
of  making  and  using  the  said  invention,  and  of  vending  the  same 
to  others  to  be  used,  was  granted  to  the  said  R.  K.,  his  heirs, 
executors,  and  administrators,  or  assigns,  for  the  term  of  seven- 
teen years,  from  the  same  date. 

Now,  know  all  men  by  these  presents,  that  I,  the  said  R.  K., 
for  and  in  consideration  of  the  sum  of  $50,  to  me  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  have  granted,  as- 
signed and  set  over,  and  by  these  presents  do  grant,  assign,  and 
set  over  unto  L.  P.,  of  the  said  town  of  Coeymans,  his  executbrs, 
administrators,  and  assigns,  forever,  the  said  letters-patent, 
and  all  my  right,  title  and  interest  in  and  to  the  said  invention, 
so  granted  unto  me:  to  have  and  to  hold  the  said  letters-patent 
and  invention,  with  all  benefit,  profit  and  advantage  thereof, 
unto  the  said  L.  P.,  his  executors,  administrators,  and  assigns, 
in  as  full,  ample,  and  beneficial  manner,  to  all  intents  and  pur- 
poses, as  I,  the  said  R.  K.,  by  virtue  of  the  said  letters-patent, 
may  or  might  have  or  hold  the  same,  for  and  during  all  the  rest 
and  residue  of  the  term  for  which  said  letters-patent  are  granted. 

In  witness  whereof,  I  have  hereto  afi&xed  my  hand  aad  seal, 
this  loth  day  of  June,  19. . . 

R.  K.    (L.S.) 

In  the  presence  of 
A.  B. 
C.  D. 
(Acknowledgment.) 

Assignment  of  Demand  for  Wages  or  D^n: 

In  consideration  of  $100,  to  me  in  hand  paid,  by  M.  D.,  of  the 
City  of  Troy,  the  receipt  whereof  is  hereby  acknowledged,  I, 
L.  C.,  of  the  same  place,  have  sold,  and  by  these  presents  do  sell, 
assign,  transfer,  and  set  over,  unto  the  said  M.  D.,  a  certain 
debt  due  from  N.  E.,  amounting  to  the  sum  of  $150,  foe  work, 
labour,  and  services  by  me  performed  for  the  said  N.  E.,  (or,  for 
goods  sold  and  delivered  to  the  said  N.  E.,)  with  full  power  to 
sue  for,  collect,  and  discharge,  or  sell  and  assign  the  same,  in 
my  name,  or  otherwise  but  at  his  own  cost  and  charges,  and  I 
do  hereby  covenant  that  the  said  sum  of  $150  is  justly  due  as 
aforesaid,  and  that  I  have  not  done  and  will  not  do,  any  act  to 
hinder  or  prevent  the  collection  of  the  same  by  the  said  M.  D. 

Witness  my  hand  this  April  9, 19. . . 

L.  C. 

(Acknowledgment.) 
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Assignment  of  Mortgage 

This  instrument,  made  this day  of 19  •  •  • » 

between ,  of  the  first  part,  and ,  of 

the  second  part,  witnesseth:    That  the  part   ...  of  the  first 

part,  for  a  good  and  valuable  consideration,  to 

in  hand  paid  by  the  part  ...  of  the  second  part,  ha. . .  sold  , 
assigned,  transferred,  and  conveyed,  and  do  ....  hereby  sell, 
assign,  transfer,  and  convey  to  the  part  ...  of  the  second  part, 

a  certain  mortgage,  bearing  date  the  day  of 

19 ... ,  made  by ,  recorded  in  the  clerk's  oflBce 

of county,  in  liber ,  of  mortgages,  at 

page ,  on  the day  of ,  19 .... , 

at o'clock m.,  together  with  the  bond  accompanying 

said  mortgage,  and  therein  referred  to,  and  all  sums  of  money 
due  and  to  grow  due  thereon.      And  the  part ....  of  the  first 

part  hereby  covenant  that  there  is due  on  the  said 

bond  and  mortgage  the  sum  of 

In  witness  whereof,  the  part  ...  of  the  first  part  ha  ... .  here- 
unto set  hand and  seal  the  day  and 

year  first  above  written. 

(Assignment  clause.) 

Assignment  op  Bond  and  Mortgage — Shorter  Form 

Mortgage  dated  the  3d  day  of  April,  1897,  executed  by  A.  B., 
and  wife,  to  C.  D.,  recorded  in  the  Schenectady  county  clerk's 
office,  in  book  No.  300  of  Mortgages,  page  10,  etc.  Bond  bearing 
date  the  day  aforesaid,  executed  by  A.  B.,  to  C.  D.,  aforesaid, 
in  the  penal  sum  of  $1,000  conditional  for  the  payment  of  $500 
in  five  years  from  the  date  thereof,  with  interest  semi-annually. 

In  consideration  of  $500,  to  me  paid  by  E.  F.,  I  do  hereby  sell, 
assign,  transfer,  and  set  over  unto  the  said  E.  F.,  the  bond  and 
mortgage  above  described;  hereby  authorising  him  to  collect  and 
enforce  payment  thereof,  in  my  name,  or  otherwise,  but  at  his 
own  costs  and  charges.  And  I  do  hereby  covenant,  that  the  sum 
of  $500,  with  interest  from  the  3d  day  of  April,  1898,  is  now  due 
and  owing  on  the  said  bond  and  mortgage,  and  that  I  have  good 
right  to  sell  the  same.  Witness  my  hand  and  seal,  this  loth 
day  of  June,  19. , . 

C.  D.  (l.  s.) 

Assignment  of  Contract  as  Collateral  SECtnaTY 

Whereas,  I,  H.  B.,  of  the  city  of  Schenectady,  have  made  a 
written  tontract  with  L.  T.,  of  the  city  of  Utica,  for  the  purchase 
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of  certain  real  estate,  in  the  said  contract  mentioned  and  de- 
scribed, said  contract  bearing  date  December  24, 1898,  and  where- 
as, W.  W.,  of  the  city  of  Schenectady,  has  loaned  me  the  sum  of 
$235,  and  for  which  I  have  given  my  note,  dated  June  10,  1898, 
payable  in  six  months  from  the  date  thereof,  with  interest. 
Now,  in  consideration  of  $1,  to  me  in  hand  paid  and  to  secure 
the  payment  of  the  said  note,  I  hereby  sell,  and  assign  to  the  said 
W.  W.,  the  said  contract,  and  all  the  rights,  value,  interest, 
benefit  and  property  therein  contained,  and  hereby  authorise 
and  empower  the  said  W.  W.,  upon  his  performance  of  the  con- 
ditions in  the  said  contract  mentioned,  to  demand  and  receive 
of  the  said  L.  T.,  the  deed  covenanted  to  be  given  in  the  said 
contract,  upon  condition  that  if  the  said  note  is  fully  paid  at 
maturity,  then  this  assignment  and  everything  therein  con- 
tained shall  cease  and  be  void,  otherwise  to  be  of  full  force  and 
virtue. 
Schenectady,  June  15,  19. . . 

H.  B.    (l.  s.) 

Bond,  to  be  Secuked  by  a  Mortgage 

Know  all  men  by  these  presents,  That  I  (name  of  obligor)  <rf 

in  the  County  of and  State  of 

am  held,  bound,  and  obliged  unto  (name  of  obligee)  of 

in  the  County  of and  State  of 

in  the  sum  of  (penalty  usually  twice  as  much  as  the  actual  debt) 
to  be  paid  to  the  said  (the  obligee)  his  executors,  administrators, 
heirs,  or  assigns,  and  to  this  payment  I  hereby  bind  myself,  my 
heirs,  executors  and  administrators,  firmly  by  these  presents. 

Sealed  with  my  seal,  this .    day  of in 

the  year 

The  condition  of  the  above  obligation  is  such  that  if  I  the  said 
(name  of  the  obligor)  or  my  heirs,  executors,  or  administrators, 
shall  pay  or  cause  to  be  paid  unto  the  said  (name  of  the  obligee) 
his  heirs  or  assigns  the  sum  of  (here  insert  the  amount  of  the  debt 

or  sum  to  be  secured)  on  the day  of in  the 

year ,  with  interest  at per  cent.,  payable  six 

months  from  the  date  hereof,  and  every  six  months  afterwards, 
until  the  said  sum  is  paid,  then  the  above  obligation  shall  be 
void  and  of  no  effect,  and  otherwise  it  shall  remain  in  full  force. 
And  I  further  agree  and  covenant,  that  if  any  payment  of  interest 

be  withheld  or  delayed  for days  after  such  payment 

shall  fall  due,  the  said  principal  sum  and  all  arrearage  of  interest 
thereon  shall  be  and  become  due  immediately  on  the  expiration 

of days,  at  the  option  of  said  (name  of  the  obligee)  ot 

his  executors,  administrators,  or  assigns. 

(Witness.)  (Signature.)  (Seat) 
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Bonds 

Know  all  men  by  these  presents,  that held 

and  firmly  bound  unto ,  in  the  sum  of 

dollars,  to  be  paid  to  the  said or  to 

certain  attorney,  executors,  administrators,  or  assigns 


For  which  payment,  well  and  truly  to  be  made, 

bind and heirs,  executors  or  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed    this day    of ,    in    the 

year  of  our  Lord,  19 * 

The  condition  of  this  obligation  is  such,  that  if  the  above 

boimden heirs,  executors  or  administrators,  shall 

do  well  and  truly  pay  or  cause  to  be  paid  unto  the  above-named 

,    certain    attorney,    executors,    administrators 

or  assigns,  the  sxun  of ,  without  fraud  or  delay, 

then  the  preceding  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

(Acknowledgment  clause.) 

Bond  to  Execute  a  Conveyance 

(As  in  the  first  form  to  the*,  and  then  as  follows) : 

The  condition  of  this  obligation  is  such,  that  if  the  said  A.  B., 

on    or    before    the day    of next 

ensuing  the  date  hereof,  or,  in  case  of  his  death  before  that  time, 
if  the  heirs  of  the  said  A.  B.,  within  three  months  next  after  his 
decease,  if  such  heirs  shall  be  then  of  full  age,  or,  if  within  age, 
then  within  three  months  after  such  heirs  shall  be  of  full  age, 
shall  and  do,  upon  the  reasonable  request,  and  at  the  charges 
of  the  said  C.  D.,  his  heirs  or  assigns,  make,  execute,  and  ac- 
knowledge, or  cause  so  to  be,  all  and  every  such  deed  or  deeds, 
conveyance  or  conveyances  whatsoever,  which  shall  be  needful 
for  conve3ang  and  confirming  unto  the  said  C.  D.,  his  heirs  and 
assigns,  a  good,  absolute  and  indefeasible  estate  of  inheritance 
in  fee-simple,  clear  of  all  encumbrances,  of  and  in  a  certain  mes- 
suage, etc.,'<with  the  appurtenances;  and  if,  in  the  meantime, 
and  while  and  until  the  same  deed  or  deeds  shall  be  executed, 
the  said  A.  B.,  his  heirs  and  assigns,  shall  and  do  permit  and 
suffer  the  said  C.  D.,  his  heirs  and  assigns,  peaceably  and  quietly 
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to  have,  hold,  and  enjoy  the  same  messuage  and  tract  of  land, 
then  the  above  obligation  to  be  void,  or  else  it  shall  be  and  re- 
main in  full  force  and  virtue. 

t  A.  B.  (l.  s.) 

I'     *»  t  Ki'   •/!  , ..    -  , 

Bond  '¥or  PAVstENt  Of  Money  Af  DiwkRENT  TntEs 

(As  in  the  first  ^onu  to  the*,  and  then  as  follows) : 
The  condition  of  this  obligation  is  such,  that  if  the  above- 
botmden.A-  B.,.his  heirs,  executors,  and  admiQistrators,  or  any 
of  them,  shall  well  and  truly  pay,  or  cause  to  be  paid,  imto  ,the 
above-named  C  D.,'  his  executors,  administrators,  or  assigns, 
the  just  and  full  sum  of  $i,ooo,  lawful  money,  as  aforesaid,  in 

manner  fpllowing,  to  wit:  $300  part  thereof,  on  the 

. . .  .day  of . . .' next  ensuing  the  date  hereof;  $300 

morti  thereof  on  the. .day  of the 

next  following;  and  $400,  the  residue,  and  in  full  payment 

thereof,   on   the. day    of. ,   which 

willjjbe  in^the  yearK>f  our  Lord,  . . . .  ;  then  this  obligation  to  be 
void;  but  if  default  shall  be  made  in  payment  of  any  or  either 
of  the  said  sums  on  the  days  and  times  hereinbefore  mentioned 
and  appointed  for  payment  thereof,  respectively,  then  this 
bond  shall  remain  in  full  force  and  virtue. 

A.  B.  (l.  s.) 

Bond  of  Indemnity  to  a  Surety  in  a  Bond 

(As  in  the  first  form  to  the*,  and  then  as  follows): 
The  condition  of  this  obligation  is  such,  that  whereas  the 
above-named  C.  D.,  at  the  special  instance  and  request  of  the 
above-bounden  A.  B.,  and  for  his  debt,  together  with  and  as 
well  as  he,  the  said  A.  B.,  are  held  and  firmly  bound  unto  one 
G.  H.,  in  and  by  an  obligation  bearing  even  date  herewith,  in 
the  penal  sum  of  $3,000  conditioned  for  the  true  payment  of 
$1,500,  according  to  the  terms  and  conditions  therein  expressed, 
if,  therefore,  the  said  A.  B.,  his  heirs,  executors,  or  administrators, 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above- 
named  G.  H.,  his  executors,  administrators,  or  assigns,  the  sum 
or  sums  in  the  said  bond  mentioned,  and  at  the  time  when  they 
respectively  become  due,  in  the  discharge  of  the  obligation; 
and  shall  from  time  to  time,  and  at  all  times  hereafter  save, 
defend,  and  keep  harmless,  and  indemnify  the  said  C.  D.,  his 
heirs,  executors,  and  administrators,  and  his  and  their  goods  and 
chattels,  lands  and  tenements,  of  and  from  the  said  obligation, 
and  of  and  from  all  actions,  costs,  and  damages,  for  or  by  reason 
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thereof;  then  this  obligation  to  be  void.'^or  else  to  remain  in 
full  force  and  virtue. 

A.  B.  (l  s.) 

Bond  op  Indemnity  on  Paying  Lost  Note 

Know  all  men  by  these  presents,  that  we,  C.  D.  and  M.  N.,  are 
held  and  firmly  bound  unto  E.  F.  and  G.  F.,  in  the  sum  of  $i,ooo, 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  E.  F.  and  G.  F.,  their  executors,  administrators,  or  assigns; 
for  which  payment  well  and  truly  to  be  made,  we  hijS&  ourselves, 
our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed    with    our   seals.     Dated    this day   of 

,19 

Whereas,  the  above-named  E.  F.,  by  his  promissory  note, 

signed  by  him  for  the  said  G.  F.,  his  father,  dated  the 

day  of ,  19 .... ,  did  promise  to  pay  unto  Y. 

Z.,  or  order,  $400,  sixty  days  after  date,  for  value  received; 
and  such  said  note  was  afterward  indorsed  by  the  said  Y.  Z. 
and  others,  and  became  the  property  of  A.  B.,  of  Rome,  as  the 
said  A.  B.  avers;  and,  whereas,  the  said  A.  B.  alleges  he  sent 
the  said  note  by  the  mail,  on  the  5th  day  of  April  last,  to  the 
above-bounden  C.  D.,  to  be  delivered  by  him  for  his,  the  said 
A.  B.'s  use;  which  mail  being  robbed,  and,  the  said  note  not 
having  been  offered  for  payment,  it  is  apprehended  the  said  note 
was  stolen  out  of  the  said  maU  or  otherwise  lost;  and,  whereas, 
the  said  E.  F.  and  G.  F.  have  on  the  day  of  the  date  hereof,  at 
the  request  as  well  of  the  said  A.  B.  as  of  the  said  CD.,  and 
upon  his,  the  said  C.  D.,  promising  to  indemnify  the  said  E.  F. 
and  G.  F.,  and  deliver  up  to  them  the  said  note  to  be  canceled, 
when  found,  paid  the  said  C;  D.  the  sum  of  $400,  in  full  satis- 
faction and  discharge  of  the  said  note  (the  receipt  whereof  the 
said  C,  D.  does  hereby  acknowledge);  the  condition,  therefore, 
of  the  above  written  obligation  is  such,  that  if  the  said  C.  D., 
his  heirs,  executors,  or  administrators,  or  any  of  them,  do  and 
shall,  from  time  to  time,  and  at  all  times  hereafter,  savfe,  defend, 
keep  harmless  and  indemnified,  the  said  E.  F.  and  G.  F.,  their 
executors  and  administrators,  of,  from,  and  against  the  said 
note  of  $400,  and  of  and  from  all  costs,  damages,  and  expenses 
that  shall  or  may  happen  to  arise  therefrom,  and  also  deliver 
or  cause  to  be  delivered  up  the  said  note,  when,  and  so  soon  as 
the  same  shall  be  found  to  be  cancded;  then  this  bbH^atibn  to 
be  void,  otherwise  to  be  of  full  force  and  virtue. 

C.  D.  (l.  s.) 
-*i^  '"^"  M.  N.  (L.S.) 
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Contract  ofXo-Partnership 

Articles    of    co-partnership,    made    this day 

of ,  19 ,  by  and  between  E.  D.  and  H.  W. 

both  of  the  city  of ,  witnesseth  that: 

The  said  parties  hereby  agree  to  form,  and  do  form  a  co- 
partnership, for  the  purp>ose  of  carrying  on  the  general  produce 
and  commission  business  on  the  following  terms  and  articles  of 
agreement,  to  the  faithful  performance  of  which  they  mutually 
engage  and  bind  themselves,  each  to  the  other. 

The  style  and  name  of  the  co-partnership  shall  be  D.  and  W., 

and  shall  commence  on  the dayof , 

19 .... ,  and  continue  for  the  period  of  five  years. 

Each  of  the  said  parties  agrees  to  contribute  to  the  funds  of 
the  partnership  the  simi  of  $3,000  in  cash,  which  shall  be  paid  in, 

on  or  before  the day  of ,   19 .... ,  and 

each  of  said  parties  shall  devote  and  give  all  his  time  and  atten- 
tion to  the  business,  and  to  the  care  and  superintendence  of  the 
same. 

All  profits  which  may  accrue  to  the  said  partnership  shall 
be  divided  equally,  and  all  losses  happening  to  the  said  firm, 
whether  from  bad  debts,  depreciation  of  goods,  or  any  other 
cause  or  accident,  and  all  expenses  of  the  business  shall  be  borne 
by  the  said  parties  equally. 

All  the  purchases,  sales,  transactions,  and  accoimts  of  the 
said  firm  shall  be  kept  in  regular  books,  which  shall  be  always 
open  to  the  inspection  of  both  parties  and  their  regular  repre- 
sentatives respectively. 

An  account  of  stock  shall  be  taken,  and  an  account  between 
the  parties  shall  be  settled  as  often  as  once  a  year,  and  as  much 
oftener  as  either  partner  may  desire,  and  in  writing  request. 

Neither  of  the  said  parties  shall  subscribe  any  bond,  sign  or 
indorse  any  note  of  hand,  accept,  sign,  or  indorse  any  draft 
or  bill  of  exchange,  or  assume  any  other  liability,  verbal  or 
written,  either  in  his  own  name  or  in  the  name  of  the  firm,  for 
the  accommodation  of  any  other  person  or  persons  whatsoever, 
without  the  consent  in  writing  of  the  other  party;  nor  shall 
either  party  lend  any  of  the  funds  of  the  co-partnership  without 
such  consent  of  the  other  partner. 

No  large  piurchase  shall  be  made,  nor  any  transaction  out  of 
the  usual  course  of  the  business  shall  be  undertaken  by  either 
of  the  partners,  without  previous  consultation  with,  and  the 
approbation  of,  the  other  partner. 

Neither  shall  withdraw  from  the  joint  stock,  at  any  time, 
more  than  his  share  of  the  profits  of  the  business  then  earned 
nor  shall  either  party  be  entitled  to  interest  on  his  share  of  the 
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capital;  but  if,  at  the  expiration  of  the  year,  a  balance  of  profits 
be  found  due  to  either  partner,  he  shall  be  at  liberty  to  withdraw 
the  said  balance,  or  to  leave  it  in  the  business,  provided  the  other 
partner  consent  thereto,  and  in  that  case  be  allowed  interest 
on  the  said  balance. 

At  the  expiration  of  the  aforesaid  term,  or  earlier  dissolution 
of  this  co-partnership,  if  the  said  parties,  or  their  legal  repre- 
sentatives, cannot  agree  in  the  division  of  the  stock  then  on 
hand,  the  whole  co-partnership  effects,  except  the  debts  due  to 
the  firm,  shall  be  sold  at  public  auction,  at  which  both  parties 
shall  be  at  Uberty  to  bid  and  purchase  like  other  individuals, 
and  the  proceeds  shall  be  divided,  after  payment  of  the  debts 
of  the  firm,  in  the  proportions  aforesaid. 

For  the  purpose  of  securing  the  performance  of  the  foregoing 
agreements,  it  is  agreed,  that  either  party,  in  case  of  any  viola- 
tion of  them,  or  either  of  them,  by  the  other,  shall  have  the  right 
to  dissolve  this  co-partnership  forthwith,  on  his  becoming  in- 
formed of  such  violation. 

In  witness  whereof,  we,  the  said  E.  D.  and  H.  W.,  have  hereto 
set  our  hands,  the  day  and  year  first  above  written. 

Executed  and  delivered  in  the  presence  of 

(Acknowledgment.)  E.  D. 

H.  W, 

General  Letter  of  Credit 

A.  B.  &  Co.,  of  No Street,  New  York  City, 

wiU  accept  and  pay  at  maturity  any  draft  or  drafts,  at  sixty 

days'  sight,  issued  by  C.  D.,  of ,  to  the  extent 

of  $30,000,  and  hereby  guarantee  the  due  acceptance  and  pay- 
ment of  any  draft  issued  in  pursuance  of  the  above  credit. 

Datoi, ,    19 (Signature.) 

Speciai.  Letter  of  Credit 

A.B.&Co : 

Gentlemen. — We  will  be  responsible  to  you  for  goods  sold  to 

C.  D.,  of ,  to  an  amoxmt  not  exceeding 

dollars  (or,  for  cash  advanced  to  C.  D.,  of . .  .^ 

not  exceeding dollars),  (or,  for  credit  secured  by 

you  to  C.  D.,  of ,  in  the  purchase  of  (describe 

the  kind  of  goods),  not  exceeding  the  sum  of 

dollars)  at  any  time  before ,  19. . . .,  unless  this 

letter  is  revoked  prior  to  said  date;  and  providing  you  send 
notice  to  \is  by  mall  within  ten  days  of  the  granting  of  sucb 
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credit  or  making  such  payment,  and  also  in  case  said  C.  D. 
should  default  in  making  pajTnent  of  any  part  of  any  debt 
created  by  reason  of  this  agreement  when  such  payment  shall 
become  regularly  due,  then  notice  of  such  default  shall  be  sent 
by  mail  to  us  within  five  days  of  such  default. 

Dated,. 19.....        :    '    .     (Signature.) 


Mortgage  on  Goods  and  Chattels 

Know  all  men  by  these  presents,  that  A.  B.,  residing  at.  /.^  . . . 

,  of  the  first  part,  for  securing  the  payment  of  the ...... 

,  hereinafter  mentioned,  and  in  consideration  of  the 

sum  of  $1,  to in  hand  paid,  at  or  before  the 

ensealing  and  delivery  of  these  presents,  by  C.  D.,  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  ha ... .  granted, 
bargained,  sold,  and  assigned,  and  by  these  presents  do.... 

grant,  bargain,  sell,  and  assign  unto  the  said  part of  the 

second  part,  all now  remaining  and  being ..".... 


To  haye  and  to  hold,  all  and  singular,  the  goods  and  chattels 
above  bargained  and  sold,  or  intended  so  to  be,  unto  the  said 
part ....  of  the  second  part, executors,  adminis- 
trators, and  assigns  forever.     And  the  said  part ....  of  the  first 

part,  for heirs,  executors,  and  administrators, 

all  and  singular,  the  said  goods  and  chattels  above  bargained 

and  sold  unto  the  said  part ....  of  the  second  part, 

executors,  administrators,  and  assigns,  against  the  said  part .... 
of  the  first  part,  and  against  all  and  every  person  or  persons 
whomsoever  shall  and  will  warrant,  and  by  these  presents  forever 
defend. 

Upon  condition,  that  if  the  said  part. . .  .of  the  first  part  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid,  imto  the  said 

part of  the  second  part, executors, 

administrators,  or  assigns,  the  sum  of ,  then  these 

presents  and  everything  herein  contained  shall  cease  and  be  void. 
And  the  said  part of  the  first  part,  for ex- 
ecutors, administrators,  and  assigns,  do. covenant 

and  agree  to  and  with  the  said  part. . .  .of  the  second  part, 

executors,  administrators,  and  assigns,  to  make 

punctual  payment  of  the  money  hereby  secured 

And  in  case  default  shall  be  made  in  payment  of  the  said  sum 
above  mentioned,  or  in  case  the  said  part. . .  .of  the  second  part 
shall  sooner  choose  to  demand  the  said  goods  and  chattels,  it 
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shall  iind  may  be  lawful  for,  and  the  said  part. . .  .of  the   first 

part  do hereby  authorise  and  empower  the  said 

part of  the  second  part, executors,  adminis- 
trators, and  assigns,  with  the  aid  and  assistance  of  any  person 
or  persons,  to  enter  and  come  into  and  upon  the  dwelling-house 

and  premises  of  the  said  part of  the  first  part,  and  in  such 

other  place  or  places  as  the  said  goods  and  chattels  are  or  may  be 
held  or  placed,  and  take  and  carry  away  the  said  goods  and 
chattels  to  sell  and  dispose  of  the  same  for  the  best  price  they 
can  obtain,  at  either  public  or  private  sale,  and  out  of  the  money 
to  retain  and  pay  the  said  sura  above  mentioned,  with  the  interest 
and  all  expenses  and  charges  thereon,  rendering  the  overplus 

(if  any)  unto  the  said  part. . .  .of  the  first  part,. . ; 

executors,  administrators,  and  assigns.  And  until  default 
be  made  in  the  pa)Tnent  of  the  aforesaid  sum  of  money,  the  said 
part ....  of  the  first  part  to  remain  and  continue  in  quiet  and 
peaceable  possession  of  the  said  goods  and  chattels,  and  the  full 
and  free  enjojonent  of  the  same,  unless  the  said  part ....  of  the 
second  part, executors,  administrators-,  or  as- 
signs, shall  sooner  choose  to  demand  the  same;  and  until  such 
demand  be  made,  the  possession  of  the  said  part ....  of  the  first 
f)art  shall  be  deemed  the  possession  of  an  agent  or  servant,  for 

the  sole  benefit  and  advantage  of  his  principal,  the  said  part 

of  the  second  part. 

In  witness  whereof,  the  said  part. . ,  .of  the  first  part,  ha. . . . 

hereunto    set hand and    seal 

this day  of 19 

Sealed  and  delivered  in  the  presence  of 

Coimty  of. ss.:  :  ;    .-  , 

On  this day  of ,  19 ,  before 

me  came ,  to  me  known  to  be  the  person .... 

described  ,in  and  who  executed  the  foregoing  instrument,  and 

acknowledged  that he 

executed  the  same. 


FoBM  OF  Ceetificate  of  Stock 

No No.  of  shares 

Par  value  of  each,  $ 

The ................  Company : 

This  is  to  certify  that is  the  owner  of 

shares  of  the  capital  stock  of  the .Company, 

transferable  ohly  on  the  books  of  the  company  by  the  holder 
thereof,  in  person  or  by  attorney,  on  the  surrender  of  this  certifi- 
cate. "    '  -"-•-- 
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In  witness  whereof,  the  said  company  has  caused  its  corporate 
seal  to  be  affixed,  hereto,  and  this  certificate  to  be  signed  by  its 
president  and  treasurer. 

,N.Y, ,19 

President. 

Treasurer. 

On  back  of  the  certificate  a  blank  transfer,  in  following  form, 
should  be  printed. 

For  value  received, hereby  sell,  assign,  and 

transfer    unto shares    of    the    within-mentioned 

stock,  and  do  hereby  constitute  and  appoint .■■, . . . , 

attorney  to  transfer  the  same  on  the  books  of  the  company. 

Witness  my  hand  and  seal,  this day  of 

,19 

Witness:  

(seal.) 

Agreement  to  sell  Shares  of  Stock  op  an  Incorporated 
Company 

Memorandum  of  agreement,  made  this day  of 

,  19 .... ,  between  A.  A.,  of  the  city  of  New 

Haven,  of  the  first  part,  and  B.  B.,  of  the  same  place,  of  the 
second  part,  witnesseth:  That  the  said  A.  A.  agrees  to  sell  and 
convey  to  the  said  B.  B.,  on  or  before  the  ist  day  of  May  next, 
1,000  shares  of  the  capital  stock  of  the  New  Haven  Bank,  for 
the  price  or  sum  of  $110  per  share,  and  to  make,  execute,  and 
deUver  to  the  said  B.  B.  all  assignments,  transfers,  and  convey- 
ances necessary  to  assure  the  same  to  him,  his  heirs  and  assigns.    ' 

In  consideration  whereof,  the  said  B.  B.  agrees  to  pay  unto 
the  said  A.  A.  the  price  or  svmi  or  $110  for  each  and  every  share 
of  the  said  stock  so  assigned,  whenever,  and  as  soon  as  the  said 
assignment  and  the  scrip  of  stock  so  assigned  shall  be  properly 
executed  and  delivered  to  the  said  B.  B. 

In  witness  whereof,  the  said  parties  have  hereimto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

A.  A.  (l.  s.) 

B.  B.  (l.  s.) 

Transfer  of  Stock  of  Corporation  or  Bank 

Know  all  men  by  these  presents,  that  I,  C.  S., 

for  value  received,  have  bargained,  sold,  assigned,  and  transferred, 
and  by  these  presents  do  bargain,  sell,  assign,  and  transfer  unto 
H.  £.,  sixteen  shares  of  the  capital  stock,  standing  in  my  name  oa 
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the  books  of  the Exchange  Bank,  and 

do  hereby  constitute  and  appoint  the  said  H.  E., 

my  true  and  lawful  attorney,  irrevocable,  for  me  and  in 

my  name  and  stead,  but  to  his  use,  to  sell,  assign,  transfer,  and 
set  over  all  or  any  part  of  the  said  stock,  and  for  that  purpose, 
tamake  and  execute  all  necessary  acts  of  assignment  and  transfer, 
and  one  or  more  persons  to  substitute  with  like  full  power, 
hereby  ratif3ang  and  confirming  all  that  my  said  attorney, 
or  his  substitute,  or  substitutes,  shall  lawfully  do  by  virtue  hereof. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and   seal 

the day  of ,19 

G.  G.  (seal.) 

Power  of  Attorney  to  Transfer  Stock  in  a  Bank  or  Cor- 
poration 

Know  all  men  by  these  presents,  that ,  for 

value  received,  ha ... .  bargained,  sold,  and  assigned,  and  by 

these  presents  do  bargain,  sell,  and  assign  unto , 

the     following     described     stock,     to-wit: imto 

,  belonging  and  held  by  certificate  No 

. . . . ,  in name,  and  hereimto  annexed,  and  do 

hereby  constitute  and  appoint ,  true  and  lawful 

attorney,  irrevocably,  for ,  and  in 

name  and  stead,  to use,  to  assign  and  transfcr 

the  said  stock  unto and  for  that  purpose  to  make  and 

execute  the  necessary  acts  of  assignment  and  transfer,  and  an 

attorney,  or  attorneys  imder ,  for  that  purpose, 

to  make  and  substitute,  and  to  do  all  other  lawful  acts  requisite 
for  ejBfecting  the  premises,  hereby  ratifying  and  confirming  the 
same. 

In  witness  whereof have  hereunto  set.^ 

hand. . .  .and  seal in  the  city  of ,  the 

day  of ,  in  the  year  of  our  Lord, 

19 

State  of  New  York, 

City  and  County  of ss.: 

On   the day  of ,    19....,   per- 
sonally appeared  before  me ,  to  me  Imown  to  be 

the  person ....  described  in,  and  who  executed  the  within  in- 
stnraient,  zmd  acknowledged  the  execution  of  the  same  for  the 
uses  and  purposes  therein  mentioned. 
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Agreement  for  Keeping  Cattle 

Agreement  made  the day  of ,  of , 

(hereinafter  called  the  farmer),  of  the  one  part,  and 

,   of ,    hereinafter   called   the   stockowner   of 

the  other  part. 
Witnesseth  as  follows: 

1.  The  farmer  agrees  to  take  to  graze  and  pasture  upon  his 
farm  in  the  town  of stock  and  cattle  of  the  stock- 
owner  at   the  following  prices,    namely,   cows,   each 

dollars   per   month;  horses,    each dollars    per   month; 

sheep, dollars  per  score  per  week,  com  to  be  provided 

by  the  stockowner. 

2.  The  period  for  pasturing  shall  extend  from  the 

day    of to    the day    of 

3.  The  nvunber  of  animals  at  pasture  may  be  varied  by  the 
stockowner  from  time  to  time,  but  so  that  any  animal  at  pas- 
ture for  part  of  a  week  shall  be  paid  for  as  for  a  whole  week. 

4.  The  amount  payable  for  pasturage  shall  be  paid  every 
fourth  week  from  the  date  when  cattle  are  first  taken  in. 

5.  No  animals  shall  be  moved  until  payment  in  respect  of 
their  pasturage  shall  have  been  made.  The  farmer  shall  have 
a  general  lien  upon  the  whole  of  the  animals  for  any  sum 
for  the  time  being  owing  for  pasturage,  and  such  lien  may  be 
enforced  by  the  sale  at  auction  or  private  contract  of  any 
animal  or  animals  for  the  time  being  upon  such  farm. 

6.  The  farmer  shall  not  be  responsible  for  any  loss  arising 
from  the  restive  nature  or  vice  of  the  animals  or  other  matters 
over  which  he  has  no  control,  nor  for  any  sickness  of  the  animals. 
The  farmer  will  give  notice  of  any  sickness  in  the  animals  as 
soon  as  it  comes  to  his  knowledge,  but  the  stockowner  shall 
pay  all   veterinary  charges. 


Agreement  for  Sale  of  a  Secret  Process  of  MANUFACTtrRE 

Indenture   made   the day  of ,   between 

,  hereinafter  called  the  vendor,  of  the  one  part, 

and ,  of ,   hereinafter  called  the 

purchaser,  of  the  other  part. 

Whereas  the  vendor  is  the  inventor  of  a  secret  process  for  the 

manufacture  of (state  what),  and  the  purchaser 

has  agreed  with  him  for  the  sale  of  such  process  and  the  ex- 
clusive use  thereof  for  the  sum  of dollars. 

Now  this  indenture  witnesseth  as  follows: 
I    In  pxirsuance  of  said  agreement  and  the  payment  of  said 


BLANK  FORMS  1277 

sum  by  the  purchaser  to  the  vendor,  the  latter  covenants  with 
the  purchaser: 

1.  To  impart  the  said  process  to  the  purchaser  and  to  give 
him  such  instructions  in  regard  to  the  same  as  may  be  neces- 
sary for  using  the  same  effectually. 

2.  Not  at  any  time  to  disclose  the  said  secret  process  and 
at  the  request  and  cost  of  the  purchaser  to  take  all  possible 
steps  to  prevent  said  process  being  used  by  any  other  person. 

3.  To  pay  to  the  purchaser  for  every  breach  of  the  forego- 
ing   covenant    the    sum    of dollars    as    liquidated 

damages. 

The  vendor  hereby  warrants  to  the  purchaser  that  he  has  not 
at  any  time  disclosed  the  said  secret  to  any  person  or  done 
anything  whereby  the  said  secret  has  or  is  likely  to  become 
known   to   the   public. 
In  witness,  etc.  (Signatures,  and  Seal  of  Vendor.) 

Agreement  for  Service  of  Farm  Laborer 

Agreement  made  this day  of ,  between 

(farmer),  herein  called  the  master,  of  the  one  part  and 

,  herein  called  the  servant,  of  the  other  part. 

It  is  agreed  that  the  master  will  employ  the  servant,  and  the 

servant  will  serve  the  master,  for  one  year  from  the 

day  of as  a  general  farm  laborer. 

The   master   will   pay   the   servant dollars   per 

week  as  wages. 

If  the  servant  shall  be  absent  from  his  work  at  any  time 
without  the  consent  of  the  master,  or  shall  misconduct  lumself, 
the  master  may  forthwith  determine  the  servant's  employ- 
ment, or  in  case  the  servant  shall  leave  the  master's  employ- 
ment without  consent,  he  shall  not  receive  any  ftirther  wages. 

The  master  may  determine  the  emplo5Tnent  of  the  servant 
upon  giving  him  one  week's  notice,  or  paying  him  one  week's 
wages  in  lieu  of  notice,  in  addition  to  his  wages  at  the  rate  afore- 
said for  the  time  he  has  actually  worked. 
In  witness,  etc.  (Signatm-es  of  both  parties.) 

Agreement  for  Sale  of  Furniture  and  Fixtures  of  a  Hotel 

Agreement  made  this day  of ,  between 

,  hereinafter   called    the    vendor,  and 

of ,  hereinafter  called  the  purchaser. 

I.  The  said  vendor  agrees  to  sell  to  the  said  purchaser,  who 
agrees  to  piu-chase  at  the  valuation  and  upon  the  terms  herein- 
after mentioned,  all  the  stock,  implements,  and  utensils  in  trade. 
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household  furniture,  fixtures,  fittings,  and  effects  specified  itt 
the  schedule  hereunder  written,  now  being  in,  upon,  and  about 

the  hotel  called  "The Hotel,"  its  cellars,  stores, 

stabUng,  outbuildings,  yards,  and  premises,  which  are  now  in 
occupation  of  the  said  vendor,  situate  at,  etc. 

2.  And  it  is  further  mutually  agreed  that  the  said  valuation 

shall  be  made  on  or  before  the day  of 

next,  up  to  which  time  all  outgoings  in  respect  of  the  said  hotel 
and  business  shall  be  defrayed  by  the  said  vendor,  when  the 
amount  of  such  valuation  shall  be  paid  to  the  said  vendor,  who 
shall  thereupon  deliver  up  to  the  said  purchaser,  or  his  agent, 
the  full  and  peaceable  possession  of  the  said  hotel  and  premises, 
and  also  of  the  said  stock  in  trade,  furniture,  fixtures,  fittings, 
and   effects. 

3.  It  is  agreed  that  the  said  valuation  shall  be  made  by  two 
persons,  one  to  be  chosen  by  each  party,  or  by  an  umpire  to  be 
chosen  by  such  appraiser  before  entering  upon  such  valuation; 
and  that  in  case  either  party  shall  neglect  or  fail  to  make  such 

appointment  within days  from  the  date  hereof,  or  if 

either  of  such  valuers  or  the  lunpire  shall  refuse  or  neglect  to 

proceed    and    complete    such    appraisal    within days, 

inclusive,  next  after  their  appointment,  the  appraiser  of  the 
other  of  them  shall  proceed  alone  therein,  and  his  valuation  shall 
then  be  binding  and  conclusive  upon  both  the  said  parties. 

4.  In  case  the  said  purchaser  shall  refuse  or  neglect  to  pay 

the  amount  of  such  valuation  on  the  said day  of . . . . 

next,  or  if  the  said  vendor  shall,  upon  an  offer  in  writ- 
ing, of  the  said  purchase  money,  delivered  to  or  left  for  him  at 
the  said  hotel,  refuse  or  neglect  to  deUver  up  possession  thereof, 
and  of  all  the  said  outbuildings  and  premises,  and  of  the  said 
stock  in  trade,  furniture,  fixtures,  fittings,  and  effects,  or  to 
deliver  over  and  transfer  the  licenses  relating  to  the  said  hotel 
and  premises  and  the  business  thereof,  then,  and  in  either  of 
such  cases,  the  defaulting  party  shall  forfeit  and  pay  to  the 
other  of  them  the  sum  of dollars  as  and  for  liqui- 
dated damages  between  them;  and  then  these  presents  shall 
become  void.     In  witness,  etc. 

Agreement  for  Sale  of  Interest  of  Purchaser  in  a  Con- 
tract OF  PXJRCHASE 

Agreement  made  this day  of ,   19 .... , 

between of ,  hereinafter  called  the 

vendor,  and of ,  hereinafter  called 

the  purchaser. 

I.  Whereas  by  a  contract  in  writing,  bearing  date  the 
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day  of ,    19 .... ,   the  said   vendor  purchased   of 

,  at  the  Slim  of dollars,   whereon 

he   paid   a   deposit   of dollars,    aU    that    freehold 

estate  situate  at ,  and  now  in  the  occupation 

of ;  and   the   said   vendor   has   agreed   to   sell 

the  same  to  the  said  purchaser,  who  hereby  agrees  to  piu-chase 

at  the  siun  of dollars  all  his  right,  benefit,  and 

interest  whatsoever  of  and  in  the  said  premises  imder  or  by 
virtue  of   the  said   contract: 

2.  Now  these  presents  witness  that,  as  well  in  consideration 
of  the  sum  of dollars  now  paid  by  the  said  pur- 
chaser to  the  said  vendor,  by  way  of  deposit,  as  also  of  the 
agreements  on  the  part  of  the  purchaser  hereinafter  contained 
he,  the  said  vendor,  hereby  further  agrees  with  the  said  pur- 
chaser that,  on  pa3Tnent  of  the  residue  of  the  said  purchase 
money  as  hereinafter  mentioned,  he  will,  at  the  request,  costs, 
and  dbarges  of  the  said  piu-chaser  in  all  things,  effectually  re- 
lease and  cause  to  be  conveyed  as  well  all  his  right  and  interest 
of  and  in  said  premises,  imder  or  by  virtue  of  the  before  recited 
contract,  as  also  the  fee  simple  of  the  said  premises,  free  from 
all  charges  and  incmnbrances,  unto  him,  the  said  purchaser, 
his  heirs  or  assigns,  or  as  he  or  they  shall  direct,  the  drafts  of 
such  conveyance  being  first  approved  by  the  solicitor  for  him, 
the   said   vendor. 

$.  The  said  purchaser  hereby  further  agrees  that,  on  taking 
such  conveyance  of  the  said  premises  as  aforesaid,  he  will  duly 

pay  the  residue  of  the  said  sum  of dollars  to  the 

said  original  vendor,  according  to  the  hereinbefore  recited 
contract;  and  will  duly  fulfill  the  same  on  the  part  of  the  said 
vendor  in  all  other  respects,  and  pay  all  costs  and  expenses 
whatsoever  of,  attending  and  incident  to  the  said  purchase,  and 
to  such  conveyances  and  assurances  as  aforesaid. 

4.  The  said  piu-chaser  also  agrees  that  he  will  at  his  own 
expense  effectually  indemnify  the  said  vendor  from  and  against 
all  losses,  damages,  costs,  and  expenses  whatsoever  of  and 
attending  the  conveyance  of  the  said  estate  and  otherwise  in 
respect  thereof;  and  also  from  and  against  all  actions  and  other 
proceedings  whatsoever  on  account  or  in  respect  thereof  under 
or  by  virtue  of  the  said  contract. 

5.  It  is  further  mutually  agreed  that  if  the  said  recited  con- 
tract shall  not,  from  any  cause  whatever,  be  duly  performed, 
this  contract  shall  become  void,  and  the  excess  of  the  deposit 
money  paid  by  the  said  purchaser  as  aforesaid  shall  be  repaid 
to  him  by  the  said  vendor,  together  with  all  expenses  incurred, 
and  all  losses  and  damages  sustained  by  him  imder  or  by  virtue 
hereof. 
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6.  For  the  due  performance  of  this  contract  each  party  binds 

himself  unto  the  other  of  them  in  the  penal  sum  of 

dollars,  which  shall  be  recoverable  as  liquidated  damages  be- 
tween them  under  or  by  virtue  hereof. 
In    witness,    etc. 


Agreement  for  the  Sale  of  a  Physician's  Practice 

Agreement  made  this day  of ,  ig ....... , 

between ,    hereinafter    called    the    vendor,    and 

,    hereinafter   called    the    purchaser. 

1.  Whereas  the  said  vendor  has  for  many  years  past  exer- 
cised  his   profession   of   physician   and   surgeon   at 

. . . . ,  in  the  County  of ,   and  is  now  desirous 

of  retiring  from  his  practice  at aforesaid,  and 

the  said  purchaser  is  desirous  of  estabUshing  himself  as  a  physi- 
cian and  surgeon  at  said ,  now  therefore,  the 

said  vendor  agrees  to  sell  to  the  said  purchaser,  who  agrees 
to  purchase,  the  said  practice  and  the  good  will  and  benefits 

thereof  from  the day  of next,  together 

with  all  the  fixtures,  fumitiu-e,  medical  books,  surgical  and  other 
instruments  and  apparatus,  and  all  the  drugs,  medicines,  bot- 
tles, and  other  things  now  used  therein,  for  the  sum  of 

dollars;  in  confirmation  of  which  purchase  the  pur- 
chaser, upon  the  execution  of  these  presents,  has  paid  the  sum 
of dollars  by  way  of  deposit  and  in  part  of  the  pur- 
chase money. 

2.  The  said  vendor  further  agrees  that,  on  the  payment 
of  the  residue  of  the  said  purchase  money  as  hereinafter  men- 
tioned, he  will  fully  and  absolutely  deliver  over  and  assign  to 
the  said  purchaser,  his  executors,  administrators,  or  assigns, 
the  said  practice  or  business,  and  the  good  will  thereof,  for  his 
an&  their  o^vn  absolute  use  and  benefit;  and  likewise  the  full 
and  uninterrupted  possession  of  the  office  in  which  the  said  prac- 
tice is  now  carried  on  by  him,  together  with  the  fixtures,  furni- 
ture, books,  instruments,  apparatus,  and  things  now  used  in 
and  relating  to  the  said  practice. 

3.  The  said  vendor  will  introduce  and  recommend  the  said 
purchaser  to  his  patients,  friends,  and  others,  as  his  successor; 
and  will  use  his  best  endeavors  to  promote  and  increase  the 
prosperity  of  the  said  practice  or  business. 

4.  The  said  vendor  will  not  reside  or  practise  either  as  physi- 
cian or  surgeon,  or  act  directly  or  indirectly  as  partner  or  assist- 
ant to  or  with  any  other  physician  or  surgeon  practicing 
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eiAer  at aforesaid,  or  elsewhere,  within 

miles  thereof. 

5.  The  said  purchaser,  in  consideration  of  the  agreements 
on  the  part  of  the  vendor  hereinbefore  contained,  hereby  further 

agrees  to  pay  him,  his  executors,  or  administrators, 

dollars,  by  instalments  as  follows:  one-half  part  thereof  on  the 

day  of next,  upon  receiving  the  full  and 

peaceable  possession  of  the  said  practice,  oflSce,  good  will,  fix- 
tures,   furniture,    books,    and   things   hereinbefore   mentioned, 

and  the  remaining  half  part  thereon  on  the day  of 

next. 

In  witness,  etc. 

Agseement  bv  a  Factor  to  Sell  Goods  Abroad 

Agreement  made  this day  of ,   19. . . ., 

between of ,  hereinafter  called  the 

principal,      and of ,      hereinafter 

called  the  agent. 

Whereas  said  principal  is  about  to  ship  several  cargoes  of 

goods  to  the  port  of ,  and  has  entrusted  the  same 

to  the  care  of  the  said  agent  to  sell  and  dispose  of,  now  it  is 
hereby  agreed  as  follows: 

1.  That  the  said  agent  agrees  with  the  said  principal  that 
he  will  sell  and  dispose  of  all  such  merchandise  as  the  said  prin- 
cipal shall  consign  to  him  to  the  best  advantage,  and  for  the 
most  money  that  he  can  obtain  for  the  same,  and  will  forthwith 
remit  the  proceeds  of  any  and  all  sales  to  the  said  principal, 
or  to  such  other  person  as  he  shall  from  time  to  time  direct 
subject  to  the  deductions  hereinafter  expressed. 

2.  The  said  agent  shall  render  to  said  principal  just  and  proper 
accounts  of  any  and  all  sales  effected  by  him,  and  of  all  simis 
received  and  paid  by  him  in  respect  to  such  goods,  and  will 
keep  such  accounts  in  proper  books,  which  shall  be  deemed 
the  property  of  the  said  principal. 

3.  The  said  agent  agrees  not  to  act  for  any  other  person  or 
firm,  or  to  purchase  or  receive  for  sale  any  goods,  either  in  his 
own  name,  and  for  his  own  account,  or  in  the  name  or  on  account 
of  any  other  person  or  firm,  during  the  continuance  of  this 
agreement. 

4.  The  said  principal  to  allow  the  said  agent  to  retain  out 
of  the  proceeds  of  the  sales  to  be  made  by  him  a  commission 

at  the  rate  of per  cent,  on  the  gross  amoimt  of  such 

sales,  and  also  aU  necessary,  customary,  or  other  expenses  at- 
tending the  shipping,  unloading,  cartage,  and  freight  of  said 
cargoes,  or  attending  the  sales  thereof. 
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5.  It  is  mutually  agreed  that  the  said  principal  shall  at  all 
times  be  at  hberty,  either  personally  or  by  agent  duly  author- 
ised by  him,  to  inspect  or  carry  away  all  or  any  part  of  said 
goods  remaining  unsold,  wherever  the  same  may  then  be;  and 
all  books  of  account  kept  by  the  said  agent  as  above  provided, 
and  all  securities,  documents,  vouchers,  and  writings  held  by 
him  relating  to  his  agency;  or  to  make  and  carry  away  any 
copies  of  or  extracts  from  such  books  and  writings. 
In  witness,  etc. 


Agreement  Between  Merchant  and  Travelling 

Salesman 

Agreement  made  this day  of ,  between 

of ,   and of 

,    merchants    and   co-partners,    doing   business 

under  the  firm  name  and  style  of &  Co.,  of  the 

one     part,     and of ,     travelling 

salesman  of  the  other  part. 

1.  The  said  salesman  shall  enter  into  the  service  of  said  firm 

as  a  traveller  for  them  in  their  business  of 

merchants,  for  the  period  of years  from  the day 

of 19.  . . .,  subject  to  the  general  control  of  said  firm. 

2.  The  said  salesman  shall  devote  the  whole  of  his  time, 
attention,  and  energies  to  the  performance  of  his  duties  as  such 
salesman,  and  shall  not,  either  directly  or  indirectly,  alone 
or   in   partnership,    be   connected    with   or   concerned   in  any 

other   business  or  pursuit   during    the  said   term   of 

years. 

3.  The  said  salesman  shall,  subject  to  the  control  of  the  said 
firm,  keep  proper  books  of  account,  and  make  due  and  correct 
entries  of  the  price  of  all  goods  sold,  and  of  all  transactions  and 
dealings  of  and  in  relation  to  the  said  business,  and  shall  serve 
the  said  firm  diligently  and  according  to  his  best  abilities  in 
all  respects. 

4.  The  fixed  salary  of  the  said  salesman  shall  be  the  simi  of 

doUars  per  week  for  the  first  year,  payable  by  the 

said  firm  weekly  from  the  commencement  of  the  said  service, 

on  the day  of ,  and dollars  per 

week  for  the  third  year,  payable  weekly  in  like  manner,  from 
the  commencement  of  such  respective  years. 

5.  The  reasonable  travelling  expenses  and  hotel  bills  of  the 
said  salesman,  incurred  in  connection  with  the  business  of  said 
firm,  shall  be  paid  by  the  said  firm,  and  the  said  firm  shall  from 
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week  to  week  pay  to  the  said  salesman  the  saud  travelling 
expenses  and  hotel  bills  in  addition  to  the  said  fixed  salary. 
In    witness,    etc. 


Agreement  Between  Master  and  Servant 

Agreement  made  this day  of ,   19...., 

between of ,  hereinafter  called  the 

master,  of  the  one  part,  and of , 

hereinafter  called  the  servant,  of  the  other  part. 

I,  the  undersigned  master,  hereby  agree  to  take  the  said 
servant  into  my  service  as  coachman  at  the  yearly  wages  of 

dollars,  payable  monthly;  and  I,  the  said  servant, 

declare  that  I  understand  and  am  competent  to  properly  per- 
form the  duties  of  such  a  situation,  and  hereby  agree  to  serve 
the  said  master  honestly,  soberly,  and  faithfully,  at  all  times 
and  in  all  respects,  during  my  service;  and  will  conform  to  the 
hours  and  rules  of  his  establishment,  and  conduct  myself  with 
decorum  and  respect  towards  him,  his  family,  and  friends; 
and  not  absent  myself  from  such  service  at  any  time  without 
his  leave;  and  it  is  further  mutually  agreed  that  such  service 
may  be  determined  at  any  time  by  either  party  on  giving  the 
other  one  month's  notice  in  writing,  or  on  payment  by  the 
said  master  of  a  month's  wages  in  advance,  except  in  case  of 
unjustifiable  misconduct,  when  the  same  shall  be  forfeited 
absolutely.    Dated   this day   of ,    19 

Another  Form 

Agreement   made   between of , 

employer,     and of ,     laborer. 

The  said  employer  hires  and  employs  the  said  laborer  in  the 

said  employer's  business,   in  the  town  of ,   in 

the  capacity  of  a ,  and  agrees  to  pay  him  during 

the  time  that  he  shall  remain  in  such  employment 

per  week,  all  upon  the  terms  and  conditions  of  this  agreement. 

The  said  laborer  does  agree  to  and  with  the  said  employer 
that  he  will  devote  his  entire  time,  skill,  labor,  and  attention 
to  said  emplojTnent,  during  the  time  for  which  he  may  be 
so  employed,  at  the  wages  aforesaid. 

It  is  expressly  provided  and  agreed  between  the  parties  hereto 
that  said  employer  may  at  any  time  terminate  said  employment, 
at  his  election,  upon  pajonent  to  said  laborer  of  what  may  be 
coming  to  him,  at  the  rate  aforesaid,  on  the  evening  of  the  day 
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of  his  actual  discharge;  the  said  employer  shall  be  the  sole 
judge  of  the  cause  for  discharge;  and  that  any  agreement  or 
arrangement  whereby  the  said  laborer  has  been  heretofore 
employed  by  said  employer  is  hereby  cancelled,  released,  and 

discharged  at  this  date,     Signed  this day  of , 

19 

Agreement  Between  Employer  and  Employee  to  do  Piece- 
work 

This    agreement    made    this day    of , 

19 .... ,    between of ,    hereinafter 

called  employer,  of  the  one  part,  and of 

,  hereinafter  called  employee,  of  the  other  part,  witnesaeth: 

Said  employer  hires  and  employs  the  said  employee  in  the  said 
employer's  business,  in  the  town  of ,  in  the  ca- 
pacity of  a ,  making  (or  doing), , 

and  agrees  to  pay  him  during  the  term  that  he  shall  remain  in 

such    employment, per   piece,    all    upon    the    terms 

and  conditions  of  this  agreement. 

Said  employee  agrees  to  and  with  said  employer  that  he 
will  devote  his  entire  time,  skill,  labor  and  attention  to  said 
employment,  during  the  term  for  which  he  may  be  so  employed, 
working  as  many  hours  per  day  as  said  employer  may  direct, 
that  he  will  finish  each  piece  of  work  in  a  careful  and  workman- 
like manner,  that  he  shall  receive  no  pay  for  the  same  imless 
it  is  completed  to  the  satisfaction  of  the  employer's  inspector 
or  foreman,  and  that,  when  each  piece  of  work  is  so  finished 
to  the  satisfaction  of  said  employer's  inspector  or  foreman, 
he  shall  receive  the  wages  aforesaid. 

It  is  expressly  provided  and  agreed  between  the  parties  hereto 
that  said  employer  may  at  any  time  terminate  said  employment, 
at  his  election,  upon  payment  to  said  employee  of  what  may 
be  due  him,  at  the  rate  aforesaid,  on  the  completion  of  his  last 
piece  of  work,  on  the  evening  of  the  day  of  his  actual  discharge; 
that  said  employer  shall  be  the  sole  judge  of  the  cause  for  dis- 
charge, and  that  any  agreement  or  arrangement  whereby  the 
said  employee  has  been  heretofore  employed  by  said  employer 
is  hereby  cancelled,  released  and  discharged  at  this  date.  In 
witness,  etc. 

Agreement  Between  Adjoining  Landowners  Relating  to 
AN  Encroachment 

Agreement  made  this day  of ,  19. . . ., 

between of ,    party   of    the    first 
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part,  and of ,  party  of  the  second 

part.    Whereas  the  said  party  of  the  first  part  is  the  owner  of 

a  building  situate  on  the  northerly  side  of street, 

in  the  said  city  of ,  and  the  said  party  of  the 

second  part  is  the  owner  of  a  lot  of  land  adjoining  thereto  on 
the  easterly  side  thereof;  and  whereas  by  mistake  a  portion 
of  the  east  wall  of  said  building  belonging  to  said  party  of  the 
first  part  encroaches  on  the  land  of  the  said  party  of  the  second 
part;  it  is  now  mutually  agreed  as  follows: 

1.  The  said  encroachment  of  the  said  east  wall  of  the  build- 
ing belonging  to  the  party  of  the  first  part  shall  be  deemed  to 
have  been  made,  and  the  continuance  of  the  same  hereafter 
shall  be  deemed  to  be,  with  the  express  license  and  consent 
of  the  said  party  of  the  second  part,  to  the  intent  that  the  said 
party  of  the  first  part  shall  not  require  any  easement  or  right 
in  respect  thereof. 

2.  The  said  party  of  the  first  part  shall  pull  down  and  remove 
the  said  wall  so  far  as  the  same  encroaches  upon  the  land  of  the 

said  party  of  the  second  part  within months  after  the 

said  party  of  the  second  part  shall  have  given  to  the  said  party 
of  the  first  part,  or  to  the  owner  or  occupant  for  the  time  being 
of  the  said  house,  a  notice  in  writing  in  that  behalf,  and  every 
such  notice  shall  be  suflScient  if  left  at  the  said  house,  although 
not  addressed  to  any  person  by  name  or  description. 

3.  The  respective  owners  for  the  time  being  of  the  said  lots 
of  land  shall  have  the  benefit  of  and  be  bound  by  this  agreement, 
and  shall  be  deemed  to  be  included  wherever  the  names  of  the 
said  parties  hereto  respectively  occur.    In  witness,  etc. 

Agreement  to  Retain  Part  of  Purchase  Money  Until 
Removal  of  Defect  in  Title 

Agreement  made  this day  of ,  between 

of ,  hereinafter  called  the  vendor, 

and of ,    hereinafter    called    the 

purchaser.    Whereas  by  a  contract  bearing  date  the 

day  of last,  the  said  vendor  agreed  to  sell  and  the 

said  purchaser  agreed  to  purchase,  for  the  sum  of 

dollars,  the  parcel  of  land  in  said  contract  described;  and 
whereas  in  the  course  of  investigating  the  title  it  is  foimd  that 
there  is  an  undischarged  mortgage  upon  the  said  premises, 
and  that  the  amount  due  upon  said  mortgage  is  in  dispute  so 
that  it  cannot  be  immediately  discharged,  but  the  said  pur- 
chaser has  agreed  to  complete  the  said  purchase  immediately,  on 

being  allowed  to  retain  the  sum  of dollars  out  of 

the  purchase  money  imtil  the  said  mortgage  shall  be  discharged. 
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Now  these  presents  witness  that,  in  pursuance  of  such  ar- 
rangement, he,  the  said  purchaser,  hereby  agrees  to  pay  the 
residue  of  the  said  purchase  money,  and  to  complete  the  said 
purchase,  whenever  the  said  vendor  shall  cause  said  mort- 
gage to  be  discharged,  and  until  such  time  to  pay  interest  on 
the  said  sum  retained  out  of  the  purchase  money  at  the  rate 
of per    cent,    per    annum. 

And  it  is  hereby  mutually  agreed  that  in  case  the  said  vendor 
shall  be  unable  or  shall  neglect  to  procure  a  discharge  of  said 

mortgage  within calendar  months  from  the  date  hereof, 

the  said  sum  of dollars  so  retained  as  aforesaid 

out  of  said  purchase  money  shall  be  absolutely  forfeited  and 
shall  belong  to  the  said  purchaser,  who  shall  be  at  Uberty  to 
retain  the  same  to  apply  to  the  payment  of  said  mortgage  so 
far  as  required  and  as  liquidated  damages  in  respect  of  the  said 
defect  of  title;  and  thereupon  the  said  purchaser  shall  be  no 
longer  liable  to  pay  or  account  for  said  siun,  but  shall  be  abso- 
lutely discharged  therefrom;  and  the  said  vendor  shall  be  dis- 
charged from  all  obligation  to  procure  a  discharge  of  said  mort- 
gage.   In  witness,  etc. 

Agrkement  to  Divide  the  Expenses  of  a  Lawsuit 

This     agreement     made    this day    of 

19 .... ,   between of ,    

of and of ,     wit-. . 

nesseth: 

Whereas  said ,    ,  and 

are  about  to  commence  an  action  against 

for  (here  state   the  grounds   of   the  contemplated  action),  or 

Whereas  an  action  for  (here  state  grounds)  has  been  brought 

against ,    and 

by 

Now,  therefore,  each  and  every  one  of  said  plaintiffs  (or 
defendants),  in  consideration  of  their  mutual  interests,  and 
the  protection  thereof,  agree  among  themselves  and  with  each 
other  to  pay  his  full  proportionate  share  of  all  costs  and  charges 
thereof,  such  share  to  be  governed  by  the  proportion  of  his  re- 
spective share  or  interest  in  the  amount  of  the  judgment  re- 
covered by  or  rendered  against  said  parties. 
In    witness,    etc. 

Agreement  to  Teach  School 

This     agreement     made     this day     of , 

19 ,    between of herein- 
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after  called  the  teacher,  and ,   

and constituting  the  board  of  trustees  (or  school 

board)  of  district  No ,  town  of ,  county 

of ,  state  of ,  hereinafter  called  the 

board  of  trustees,  witnesseth: 

Said  teacher,  being  duly  qualified  and  licensed  to  teach  public 
school  in  said  county  and  state,  hereby  contracts  with  said 

board  of  trustees  to  teach  public  school of  said 

district  for  the  term  of consecutive  months,  commenc- 
ing  ,  19 ,  in  consideration  of  a  monthly  salary 

of dollars,  payable  at  the  end  of  each  month  diuing 

the  term  of  said  employment.  Said  board  of  trustees  reserves 
the  right  to  provide  a  vacation  or  vacations  of  not  more  than 

weeks  in  the  aggregate  during  said  term,    In  witness, 

etc. 

Agreejient  to  Pay  a  Debt  Contracted  During  Infancy 

This  agreement,  made,  etc. 

Whereas  on   the day  of ,    19....,   said 

debtor,  being  then  a  minor,  purchased  of  the  said  creditor  a 

watch,   for  the  sirni  of dollars,  and  having  now 

attained  his  majority  and  being  desirous  of  ratifying  the  pur- 
chase, for  the  piunpose  of  giving  full  effect  to  his  liability  for  the 
pajTnent  of  such  debt,  proposes  to  enter  into  the  following  agree- 
ment: Now  these  presents  witnesseth  that  in  consideration 
of  said  purchase  and  the  delivery  of  said  watch  to  him  as  afore- 
said, and  of  the  agreement  on  the  part  of  said  creditor  here- 
inafter contained,  he,  the  said  debtor,  hereby  expressly  acknowl- 
edges the  said  debt  to  be  justly  due  to  the  said , 

and  agrees  to  pay  the  same  within months  from  the  date 

hereof,  together  with  interest  thereon  at  the  rate  of 

per   cent,    per   annum. 

And  the  said  creditor,  in  consideration  of  the  promise  and 
agreement  hereinbefore  contained,  hereby  agrees  that  he  will 
not  sue  for  or  require  payment  of  the  said  debt  unless  and  until 
default  shall  be  made  in  payment  thereof  at  the  time  herein- 
before appointed.     In   witness,   etc. 

Agreement  to  Revive  a  Debt  Barred  by  the  Statoe  OF 

Limitations 

This  agreement,  made,  etc. 

Whereas  on  the day  of ,    19 >   said 

debtor  purchased  of  the  said  creditor  a  horse  for  the  sum  of 
dollars,    and years    having    passed    since 
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S£ud  purchase  and  the  same  being  now  unpaid,  and  therefore 
barred  by  the  statute  of  limitations,  and  the  debtor  being  de- 
sirous to  renew  said  indebtedness  for  the  purpose  of  giving 
full  effect  to  his  liability  for  the  pajTnent  of  such  debt,  enters 
into    the    foUowing    agreement: 

In  consideration  of  said  purchase  and  the  delivery  of  said 
horse  to  him  as  aforesaid  and  the  forbearance  of  said  creditor 
to  sue  for  said  piurchase  price  before  recovery  of  the  same  was 
barred  by  operation  of  law,  the  debtor  hereby  acknowledges 
the  said  debt  to  be  justly  due  to  the  said  creditor,  and  agrees 

to  pay  the  same  within years  from  the  date  hereof, 

together  with  interest   thereon   at   the  rate   of per 

cent,  per  anniun. 

And  the  said  creditor,  in  consideration  of  the  promise  and 
agreement  hereinbefore  contained,  hereby  agrees  not  to  sue  for 
or  require  the  payment  of  said  debt  imless  and  imtil  default 
shall  be  made  in  the  payment  thereof  at  the  time  herein  appointed. 

In    witness,    etc. 

Agreement  for  the  Purchase  of  a  Sewing  Machine  on  the 
Lease  System 

I,  the  undersigned ,  of ,  re- 
siding at  niunber on street  in  said  town, 

hereby   hire   of &    Co.,    of ,    a 

sewing  machine  (description)  upon  the  terms  and  conditions 
following: 

1.  On  the  sum  of dollars  being  paid  to 

&    Co.,    in installments  of dollars 

each,  the  first  installment  to  be  paid  on  the day  of 

next,    and    each    subsequent    installment   at  the 

expiration  of  each  succeeding months,  the  said  sewing 

machine  shall  without  further  payment  belong  to  me,  the  un- 
dersigned. 

2.  In  case  of  default  in  the  pimctual  pajTnent  of  any  install- 
ment, or  in  case  the  said  sewing  machine  shall  be  removed  from 

my  said  residence  without  the  consent  in  writing  of  said 

&  Co. ,  or  in  case  I  shall  become  bankrupt,  or  shall 

compromise  with  my  creditors,  or  shall  assign,  mortgage,  or 
part  with  the  possession  of  said  sewing  machine,  or  in  case  said 
sewing  machine  shall  be  seized  or  attached  as  my  property, 

the  installments  previously  paid  shall  be  forfeited  to  said 

&  Co.,  who  shall  thereupon  be  entitled  to  resimie 

possession  of  the  said  sewing  machine,  the  understanding  being 

that,  until  full  pajTnent  of  the  said  sum   of dollars 

the  said  sewing  machine  shaU  remain  the  sole  and  absolute  prop- 
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€rty  of &  Co.,  and  is  only  lent  on  hire  to  the 

undersigned,  who  will  take  all  reasonable  care  of  it  during  the 
hiring,  and  in  case  of  damage,  by  fire  or  otherwise,  will  bear 

the  loss  or  risk.    Dated  this day  of , 

19 

Agreement  for  the  Sale  of  a  Harvest  of  Wheat 

This    agreement    made    this day    of , 

19 ,    between of ,    hereinafter 

called  the  seller,  and of ,  herein- 
after called  the  buyer: 

In  consideration  of cents  per  bushel,  the  seller  hereby 

sells  and  agrees  to  deliver  to  the  buyer  at  his  warehouse  at 

all  the  wheat  raised  and  harvested  by  him  on 

his     two     farms     in township,     

county,  during  the  present  year.  Said  wheat  is  to  be  delivered 
at  said  store  in  good,  clean  and  merchantable  condition,  on  or 

before  the day  of ,  19 .... ,  and  the  said 

buyer^agrees  to  pay  for  the  same  immediately  upon  such  delivery. 
In  witness,  etc. 

Hire-Purchase  Agreement  of  a  Carriage 

Agreement  made  this day  of be- 
tween   of ,   hereinafter  called  the 

owner,  of  the  one  part,  and of , 

hereinafter  called  the  hirer. 

It  is  agreed  as  follows:  The  owner  will  let  and  the  hirer  will 

take  a  (victoria)  for  the  term  of ,  subject  to 

termination  as  hereinafter  provided,  at  the  monthly  rent  of 

dollars,  payable  on  the day  of  every  month, 

the  first  payment  to  be  made  on  the day  of next. 

The  hirer  agrees  during  the  hiring  to  punctually  pay  said 
rent;  to  keep  said  carriage  in  good  repair,  and  to  pay  all  damage 
to  the  same  by  accident,  fire  or  otherwise;  to  pay  taxes  for  or 
in  respect  of  the  same,  and  not  to  part  with  the  custody  of  the 
carriage. 

If  the  hirer  shall  make  default  in  payment  as  provided,  or 
shall  be  adjudged  a  bankrupt,  or  shall  have  any  execution  levied 
on  his  goods,  or  suffer  any  act  which  may  prejudice  the  owner's 
rights,  or  fail  to  observe  the  stipulations  herein  contained  the 
owner  may  resume  possession  of  the  carriage,  and  for  that  pur- 
pose may  enter  the  premises  occupied  by  the  hirer. 

The  hirer  may  at  any  time  terminate  the  hiring  by  returning 
the  carriage  to  the  owner. 
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If  the  hiring  shall  continue  for  the  period  of 

and  the  hirer  shall  desire  to  purchase  the  carriage,  the  owner 
will  sell  the  same  to  him  for  the  sum  of dollars  in  addi- 
tion to  the  aforesaid  monthly  payments,  and  will  transfer  the 
property  in  the  carriage,  but  until  such  payment  the  same  shall 
remain  the  exclusive  property  of  the  owner.     In  witness,  etc. 

(Signatures  of  both  parties.) 

Agreement  for  the  Adoption  of  Children 

This  indenture  made  the day  of ,19 , 

between of ,    party    of    the    first 

part,  and ,  of ,  and 

his~wife,  parties  of  the  second  part. 

Whereas  the  said  party  of  the  first  part  has  two  daughters, 

and ,       now      aged and 

years,  respectively;  and  whereas  the  said  parties  of 

the  second  part  are  willing  to  adopt  the  said  children  subject 
to  the  conditions  hereinafter  contained,  and  on  the  part  of  the 
party  of  the  first  part  to  be  observed:  Now  this  indenture 
witnesseth  that  the  said  parties  covenant  and  agree  as  follows, 
that   is   to   say: 

1.  The  said  parties  of  the  second  part  shall  adopt  the  said 
children,  and  shall,  until  the  said  children  shall  respectively 
attain  the  age  of  twenty-one  years,  or  marry  xmder  that  age, 
maintain,  board,  lodge,  clothe,  and  educate  them  in  a  manner 
suitable  to  their  station,  and  as  if  they  were  the  lawful  children 
of  the  parties  of  the  second  part  and  shall  at  the  cost  of  the 
parties  of  the  second  part,  and  of  the  survivor  of  them,  provide 
the  said  children  with  all  necessaries,  and  discharge  all  the  debts 
and  liabilities  which  the  said  children  or  either  of  them  may 
incur  for  necessaries,  and  indemnify  the  said  party  of  the  first 
part  against  all  actions,  claims,  and  demands  in  respect  thereof. 

2.  The  said  party  of  the  first  part  hereby  nominates  and 
app)oiQts  the  said  parties  of  the  second  part,  during  their  lives, 
and  after  their  respective  deaths  the  person  or  persons  to  be 
nominated  in  that  behalf,  as  is  hereinafter  mentioned,  to  be  the 
guardians  of  the  persons  and  estates  of  the  said  children  imtil 
they  shall  attain  the  age  of  twenty-one  years,  or  until  they  shall 
marry  under  that  age  respectively. 

3.  The  said  party  of  the  first  part  shall  not  revoke  the  appoint- 
ment hereby  expressed  to  be  made,  and  will  not,  by  deed,  will, 
or  otherwise,  appoint  or  apply  for  the  appointment  of  any  other 
person  or  persons  to  be  guardian  or  guardians  of  the  said  chil- 
dren or  either  of  them,  or  of  their  respective  estates. 

4.  In  case  of  the  death  of  either  of  the  parties  of  the  second 
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part  before  the  said  children  shall  attain  the  age  of  twenty-one 
years,  or  many  under  that  age  respectively,  it  shall  be  lawful 
for  the  survivor  of  them,  the  said  parties  of  the  second  part, 
by  deed  or  will,  to  nominate  and  appoint  any  person  or  persons, 
from  and  after  the  decease  of  such  survivor,  to  be  guardian  or 
guardians  of  the  said  children  or  either  of  them. 

5.  The  said  party  of  the  first  part  shall  not  himself,  nor  shall 
any  person  or  persons  claiming  under  him,  or  acting  under  his 
authority,  at  any  time  or  in  any  manner  interfere  with  the 
training  or  management  of  the  said  children  or  either  of  them, 
or  with  their  or  her  moral,  intellectual,  or  religious  education 
or  instruction. 

6.  If  the  said  party  of  the  first  part  shall  not  perform  and  ob- 
serve all  and  every  of  the  stipulations  herein  contained  and 
on  his  part  to  be  performed  and  observed,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  parties  of  the  second  part, 
and  the  survivor  of  them,  by  notice  in  writing  under  their, 
his  or  her  hands  or  hand,  and  addressed  either  to  the  party  of 
the  first  part  or  to  the  person  setting  up  such  claim  or  demand, 
or  so  interfering  as  aforesaid,  to  put  an  end  to  the  agreement 
hereby  expressed  to  be  made,  and  thereupon  the  same  shall 
absolutely  cease  and  determine;  provided  that  in  such  event 
the  said  party  of  the  first  part,  or  his  estate,  shall  be  liable  to 
pay  and  satisfy  all  debts  and  liabiUties  incurred  by  or  in  any 
wise  for  the  benefit  of  the  said  children,  or  either  of  them,  which 
at  the  time  of  such  determination  of  this  agreement  shall  not 
have  been  paid  and  satisfied.     In  witness,  etc. 

Agreement  to  Indemnify  Corporation  on  Issue  of  New 
Share  Certificate  in  Place  of  one  Lost  or  De- 
stroyed 

Whereas,   the company   delivered   to 

a  certificate  of shares  of  stock  in  said  com- 
pany, of  which  shares  he  is  the  owner,  and  the  said 

has  represented  to  said  company  and  now  declares  that  the 
said  certificate  has  been  mislaid,  lost  or  destroyed,  and  has 
applied  to  the  said  company  to  give  him  another  certificate, 
which  the  said  company  has  consented  to  do  upon  receiving 

the  indemnity  hereinafter  contained  in  which , 

as  surety,  has  agreed  to  join: 

Now,    therefore,     the    said (shareholder),    and 

surety,  do  hereby  jointly  and  severally  agree  to  save  harmless 
and  indenmify  the  said  company  from  and  against  all  claims 
and  demands  in  respect  of  the  said  original  certificate;  and  from 
and  against  all  damages,  losses,  costs,  charges  and  expenses 
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which  said  company  may  sustain,  incur  or  be  liable  for,  or  in 
consequence  of  any  such  claims  or  demands,  or  of  its  having 
given  to  said  shareholder  a  second  certificate  as  aforesaid. 
In  witness,  etc.  (Signature  of  shareholder  and  surety.) 

Release  by  a  Ward  on  Coming  of  Age,  to  his  Guardian 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of , 

son  and  heir  of ,  deceased,  in  consideration  of 

,  by  these  presents  remise,  release,  and  forevej 

discharge  Y.  Z.,  of ,  my  guardian,  of  and  from 

all  manner  of  actions,  suits,  accounts,  debts,  dues,  and  demands 
whatsoever,  which  I  ever  had,  now  have,  or  which  I  Qr  my 
executors  or  administrators,  at  any  time  hereafter,  can  or  may 
have,  claim  or  demand  against  the  said  Y.  Z.,  his  executors  or 
administrators,  for,  touching,  or  concerning  the  management 
and  disposition  of  any  of  the  lands,  tenements,  or  heredita- 
ments of  the  said  A.  B.,  situate,  etc.,  or  any  part  thereof,  or 
for  or  by  reason  of  any  money,  rents,  or  other  profits  by  him 
received  out  of  the  same,  or  any  pa3Tnents  made  thereof,  during 
the  minority  of  the  said  A.  B.,  or  by  reason  of  any  matter, 
cause  or  thing  whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  band  and  seal, 

this day  of ,  one  thousand  eight  hundred 

and 

(Signature  and  seal) 


In    presence    of 

(Signature  of  witness.) 


Release  by  One  Partner 

In  consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid 

by  Y.  Z.,  of ,1  do,  on  behalf  of  the  firm  of  A. 

P.  &  Co.,  of ,  hereby  release,  quitclaim,  and 

forever  discharge  the  said  Y.  Z.,  of  and  from  all  the  debts,  dues, 
claims,  and  demands,  which  the  said  firm  of  A.  P.  &  Co.,  have 
against  the  said  Y.  Z. 

(Signature  and  seal.) 
(Date) 
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RxxEASE  BY  Creditor  of  One  Partner 

Whereas,  the  late  copartnership  firm  of  S.  &  G.,  composed 

of  J.  S.  and  H.  G.,  heretofore  conducting  business  at , 

are  indebted  to  me,  the  imdersigend  G.  C.,  in  the  sum  of 

dollars,  by  virtue  of  a  judgment  recovered  in  the 

court,  in  the ,  on  the day  of , 

19 . . . . ,  in  an  action  wherein  said  G.  C.  was  the  plaintiff,  and  the 
said  J.  S.  and  H.  G.,  composing  the  late  firm  of  S.  &  G.  were 
defendants;  and, 

Whereas,  such  firm  has  been  dissolved;  and. 

Whereas,  I  have  agreed  with  H.  G.,  a  member  of  the  said 
firm,  to  compound  or  compromise  my  claim  on  him  individually, 
in  respect  of  the  said  indebtedness  to  me  of  the  said  firm,  for 
the  simi  of dollars: 

Now,  know  Ye,  that  in  consideration  of  the  siun  of 

dollars  to  me,  the  said  G.  C.,  paid  by  the  said  H.  G.,  at  or  be- 
fore the  time  of  subscribing  this  release,  and  for  other  good  and 
valuable  considerations  to  me  moving,  I,  the  said  G.  C.,  do 
hereby,  according  to  the  statute  in  such  case  made,  release, 
acquit,  and  forever  discharge  the  said  H.  G.  and  his  estate, 
of  and  from  all  individual  Uability,  claim,  and  demand  whatso- 
ever, for  or  in  respect  of  the  said  indebtedness  to  me,  of  the  said 
late  fijm. 

Provided,  However,  that  this  present  release  is  made  pur- 
suant to  an  act,  entitled ,  passed , 

and  shall  have  no  greater  or  other  effect  than  as  by  the  said 
act  and  by  this  release  is  provided. 

Witness  my  hand,  this day  of ,19 , 

etc. 

Release  of  One  of  Several  Partners  or  Joint  Debtors 

Whereas,  the  late  copartnership  firm  of  Y.  Z.  &  Co.,  of 

,  are  indebted  to  me,  the  undersigned  A.  B.,  of  the 

city    of ,    in    the    siun    of dollars 

(and  if  the  indebtedness  is  on  a  judgment  of  a  court  of  record 
of  this  state,  add  words  to  this  effect,  by  virtue  of  a  judgment 

recovered  in  the  supreme  court  of  the  state  of , 

in  an  action  wherein  said  A.  B.  was  the  plaintiff,  and  the  said 
late  firm  were  defendant.)  And, 
Whereas,  such  firm  has  been  dissolved;  and, 
Whereas,  I  have  agreed  with  Y.  Z.,  a  member  of  the  said 
firm,  to  compound  or  compromise  my  claim  on  him  individually 
in  respect  of  the  said  indebtedness  to  me  of  the  said  firm,  for 
the    sum    of dollars: 
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Now  know  Ye,  that  in  consideration  of  the  sum  of 

dollars  to  me,  the  said  A.  B.,  paid  by  the  said  Y.  Z.,  at  or  be- 
fore the  time  of  subscribing  this  release,  I,  the  said  A.  B.,  do 
hereby,  according  to  the  statute  in  such  case  made,  release, 
acquit,  and  forever  discharge,  the  said  Y.  Z.,  and  his  estate 
of  and  from  all  individual  liability,  claim,  and  demand  what- 
soever, for,  or  in  respect  of  the  said  indebtedness  to  me  of  the 
said  late  firm:  Provided,  However,  that  this  present  release 
is  made  pxirsuant  to  (an  act,  entitled  "An  Act,  etc.,"  passed 

),  and  shall  have  no  greater  or  other  effect  than 

as  by  the  said  act  and  by  this  release  is  provided. 

Witness  my  hand,  this day  of ,  19 

(Signature  and  seal.) 

Release  of  Lands  fkom  the  Lien  of  a  Judgment 

(Title  of  the  cause.) 

Judgment  for dollars  damages  and  costs.  Judg- 
ment-roll filed,  and  judgment  docketed  on  the day  of 

,  19 .... ,  in  the  office  of  the  clerk  of 


In  Consideration  of dollars  to  me  in  hand  paid, 

I  do  hereby  release  and  discharge  the  lands  and  premises  here- 
after described,  from  all  claim,  interest,  and  lien  which  I  may 
have  by  virtue  of  the  above-mentioned  judgment,  and  any^ 
proceedings  thereupon.     (Description.)  ' 

Witness  my  hand  and  seal,  this day  of , 

19 

(Acknowledgment.) 

I.  Wills  and  Special  Clauses 

SHORT  FORM 

The  will  of  A.  B.,  of ,  (merchant). 

I  give,  devise,  and  bequeath  all  my  property,  both  real  and 
personal,  to  C.  D.  (revoking  all  former  wills). 

I  appoint  E.  F.  the  executor  of  this  will. 
(Date.)  (Signature.) 

(Signature  of  witness.) 

A  Will  Bequeathing  Several  Legacies,  and  AppoiNTiNa 
A  Residuary  Legatee 

I,  A.  B.,  of ,  declare  this  to  be  my  last  will 

aad  testament. 
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I  bequeath  to  my  wife,  C.  B.,  all  the  fixtures,  prints,  books, 
plate,  linen,  china,  wines,  liquors,  provisions,  household  goods, 
fiUTiiture,  chattels,  and  effects  (other  than  money  or  securities 
for  money),  which  shall  at  my  death  be  in  or  about  my  dwelling- 
house    and   premises    at 

I  bequeath  to  my  said  wife  the  simi  of dollars, 

to  be  paid  to  her  within  one  month  after  my  death,  without 
interest. 

I  also  give  and  bequeath  to  my  said  wife  the  sum  of 

dollars. 

I  also  bequeath  the  following  legacies  to  the  several  persons 

hereafter  named:  To  my  nephew,  E.  F.,  the  simi  of 

dollars;  to  my  cousin,  G.  H.,  the  sum  of dollars; 

and  to  my  friend,  J.  K.,  the  sum  of dollars  (and 

so  on  with  other  pecuniary  legacies). 

I  also  bequeath  to  each  of  my  domestic  servants  who  shall 
be  living  with  me  at  the  time  of  my  death  in  the  capacity  of 
(state  the  description  of  servants  to  whom  the  legacies  are  to 
be  given),  one  year's  wages,  in  addition  to  what  may  be  due 
to  them  at  that  time. 

All  the  rest,  residue  and  remainder  of  my  real  and  personal 
estate,  I  devise  and  bequeath  to  R.  S.,  his  heirs,  executors, 
administrators,  and  assigns,  absolutely  forever. 

I  appoint  T.  U.  and  V.  W.  executors  of  this  my  will. 

In  witness,  etc. 

A  Will  of  Real  and  Personal  Estate 

I,  A.  B.,  of  the  town  of ,  in  the  county  of 

,    and    state    of ,     (merchant), 

declare  this  to  be  my  last  wiU  and  testament: 

I  give  and  bequeath  to  my  wife,  C.  B., dollars, 

to  be  received  by  her  in  lieu  of  dower. 

To  my  son,  E.  B., dollars  (which  said  several 

legacies  I  direct  to  be  paid  within after  my  de- 
cease). 

I  give  and  devise  to  my  son,  E.  B.  aforesaid,  his  heirs  and 
assigns,  all  (here  designate  the  property),  together  with  all  the 
hereditaments  and  appurtenances  thereimto  belonging  or  in 
anywise  appertaining. 

To  have  and  to  hold  the  premises  above  described  to  the 
said  E.  B.,  his  heirs  and  assigns  forever. 

I  give  and  devise  aU  the  rest,  residue,  and  remainder  of  my 
•real  property,  of  every  name  and  nature  whatsoever,  to  my 
said  daughter,  M.  B.  (and  my  daughter,  O.  B.,  to  be  divided 
equally  between  them,  share  and  share  alike). 
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I  give  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  personal  property,  of  what  nature  or  kind  soever,  to  my 
said  wife,  C.  B. 

I  hereby  appoint  E.  B.  the  sole  executor  of  this  will,  revoking 
all  former  wills  by  me  made. 

In  witness  {ttc,  as  in  Form  1^52). 
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Abandonment 
Land  may  be  lost  by,  I,  127 
What  is  an,  1, 127 

Title  cannot  be  acquired  by,  I,  127 
Effect  of  redelivery  and  destruction  of  deed,  I,  128 

Abduction 
See  Children 

Accident  Insurance 
See  Lite  and  Accident  Insurance 

Acknowledgment 
See  Deed 

Accretion 
Ownership  of  deposits,  I,  115 
Islands,  I,  115 
Allusion,  I,  1x6 
Avulsion,  I,  II 7-1 18 

Must  be  imperceptible  in  order  to  be  acquired,  I,  117 
Wliat  deed  of  land  on  shore  line  includes,  I,  118 

Administrator 
See  Trustee 

Advancement 
See  Descent 

Adverse  Possession 
See  Prescription 

Agistor 
Liability  of,  for  damages  done  by  cattle,  II,  339 

Agency 
Who  may  act  as,  HI,  477 
Are  general  and  special,  lU,  477 
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Agency — continued 

How  authority  to  them  may  be  given,  III,  478 

How  acts  may  be  ratified,  IH,  479 

How  agency  may  be  established  without  disclosing  principal's 

name,  III,  480 
Kinds  of  agents,  III,  480 
Authority  and  duties  of  cashier,  IH,  481 
Authority  of  general  agent,  III,  482 
Authority  of  special  agent.  III,  483 
Authority  must  be  properly  exercised.  III,  483 
Authority  of  joint  agents,  III,  483 
Effects  of  usage.  III,  484 

When  authority  to  sell  is  authority  to  warrant,  III,  484 
Also  to  give  credit,  III,  485 
Authority  to  sell  by  sample,  III,  485 
Authority  to  collect,  HI,  486 
Agent  cannot  give  a  discharge  for  nothing.  III,  486 
What  principal  may  do  after  unauthorised  sale.  III,    487 
Agent  cannot  buy  his  principal's  property.  III,  487 
Cannot  appoint  sub-agent.   III,  487 
Principal  may  revoke  his  authority.  III,  488 
When  agent's  authority  may  continue  after  revocation.  III, 

488 
Neither  can  imfairly  dissolve  the  relation,  HI,  489 
Degree  of  care  that  agent  must  exercise.  III,  489 
Agent  should  keep  an  account  of  his  doings.  III,  489 
How  agent's  knowledge  affects  his  principal.  III,  490 
Liability  of  principal  for  agent's  fraudulent  representations, 

III,  493 
Liability  of  corporation  for  wrongful  acts  of  its  agents.  III, 

494 
When  agent  is  liable  for  neglecting  his  duty,  UI,  494-495 
Who  may  take  goods  fraudulently  purchased  by  agent.  III, 

495 
When  principal  can  recover  property  wrongfully  taken  or 

used  by  agent,  IH,  495 
When  agent  is  not  liable  for  exceeding  his  authority,  III,  496 

AUEN 

His  right  to  hold  land,  I,  18-22 
Who  is,  I,  22 

His  land  descends  to  lawful  heirs,  I,  92 
Who  can  be  naturalised,  I,  26 
May  acquire  real  estate,  I,  38 
In  different  states,  I,  38-41 
See  Naturalisation,  Citizenship,  Contract 
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Animals 
How  classified,  II,  356 
Ownership  of,  II,  358 

Actions  against  owners  of  ferocious,  II,  359 
Dogs,  II,  346,  3S9,  360 
Cattle,  when  they  must  be  branded,  II,  361 
Bees,  II,  361 

Hunting  may  be  forbidden  by  landowner,  H,  361 
To  whom  increase  belongs,  II,  361 
How  animals  must  be  kept  by  a  keeper,  II,  362 
Livery  stable  keeper,  kind  of  horses  he  must  keep,  II,  36« 
How  hirer  must  use  such  horses,  II,  363 
Liability  of  keeper  who  furnishes  driver,  H,  363 
When  lurer  is  liable  for  death  of  horse,  U,  363 

Assent 
See  Contract 

Attachkeent 
For  what  it  may  be  issued,  I,  138 
Fraud,  I,  130,  131 
Absconders,  I,  131 

What  property  may  be  taken,  I,  132-138 
What  property  is  exempt  from,  I,  138 
Food  and  food  animals,  I,  138 
Household  furniture,  I,  138 
Beasts  of  husbandry,  I,  139 
Mechanics'  tools,  I,  139 
Wagons,  etc.,  I,  140 
Homestead,  I,  141 
Who  can  claim  exemption,  I,  141 
Meaning  of  householder,  I,  142 
Exemption  may  be  waived  except  wages,  I,  142 
In  garnishment,  debt  must  be  due,  I,  142 
Inhabitant  in  another  state  can  not  be  garnished,  I,  143 
When  foreign  corporation  can  be,  I,  143 
Municipal  corpwration  cannot  be,  I,  144 
Executor  or  administrator  cannot  be,  I,  145 
Partnership  may  be  by  creditor  of  a  partner,  I,  145 
How  joint  debtors  may  be  garnished,  I,  145 
Garnishment  of  wages,  I,  146 
Bank  deposit,  I,  147 

Securities  in  bank's  safety  vault  cannot  be,  I,  149 
Drafts  secured  by  bill  of  lading,  I,  148 
Collateral  securities,  I,  149 
Assigned  deposit,  I,  149 
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Apartment  House 
See  Lease 

Automobile  Law 

May  be  used  on  highways,  VI,  1225 

How  the  right  is  limited,  VI,  1226 

Degree  of  care  required  of  chauffeurs,  VT,  1227 

What  statutes  require  of  him,  VI,  1228 

How  he  must  avoid  injiuing  persons  on  the  streets,  VI,  1229 

Liability  of  owner  for  chauffeur's  negligence,  VT,  1230 

Liability  for  wrongful  use  of  machine  by  another,  VI,  1230 

Owner  is  not  liable  for  injury  caused  by  an  intervening  agency, 

VI,  1231 
Duty  of  a  garage  keeper.  VI,  1231 
Duty  of  hirer  of  automobile,  VI,  1 233 
Lien  of  garage  keeper,  VI,  1 233 
Rights  of  purchasers,  VI,  1 234 
Warranty  of  machine,  VI,  1234 

Remedy  of  purchaser  when  warranty  is  broken,  VI,  1235 
Right  and  duty  of  purchaser  to  inspect,  VI,  1236 

Bailor  and  Bailee 
Definition,  IV,  770 

Contract  must  be  for  legal  purpose,  IV,  770 
Who  can  make  a  bailment,  IV,  770 
What  property  can  be  bailed,  IV,  770 
Bailor  need  not  be  absolute  owner,  IV,  771 
What  bailor  can  do  with  property,  IV,  771 
Bailor  must  tell  bailee  of  its  conditions,  IV,  771 
When  is  the  transaction  a  sale,  IV,  772 
Bailments  classified,  IV,  772 
What  care  bailee  must  exercise,  IV,  773 
Bailee's  right  to  use  the  property,  IV,  777 
Bailee's  right  to  recover  property,  IV,  778 
How  bailment  may  cease,  IV,  778 
What  skill  must  be  rendered,  IV,  778 
When  bailee  must  return  property,  IV,  779 
When  specific  property  need  not  be  returned,  IV,  779-780 
Excuse  for  non-return,  IV,  780 
Bailee's  lien,  IV,  781 
Bailee's  hen  when  he  is  a  finder,  IV,  782 
Bailee  may  assign  property,  IV,  782 
Rights  of  parties  when  bailee  adds  to  value  of  property,  TV 

782 
When  is  the  transaction  a  bailment  or  partnership,  IV,  782 
Consequence  of  loss  by  fire,  etc.,  IV,  784 
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Bailor  and  Bailee  —  continued 
Failure  of  bailee  to  do  work  properly,  IV,  786-770 
When  bailor  may  claim  for  loss  or  damage,  IV,  788 
Cold  storage,  IV,  788 

Bank 
See  Corporations 

Bankruptcy 

Federal  courts  have  jurisdiction,  VI,  11 23 

How  proceedings  are  begun,  VI,  11 26 

In  what  district,  VI,  11 27 

Alien  may  be  a  bankrupt,  VI,  11 28 

When  receiver  may  be  appointed,  VI,  11 28 

Acts  of  bankruptcy,  VI,  11 28-1133 

The  petition,  VT,  1133 

Who  may  become  bankrupt,  VT,  1135-1139 

Involimtary  bankruptcy,  VT,  1139 

Petition  in,  VI,  1139 

Who  may  be  an  involuntary  bankrupt,  VI,  1140 

What  property  is  exempt,  VI,  1142 

Duties  of  bankrupt,  VI,  1143 

Death  and  insanity  of,  VI,  1145 

Extradition,  VI,  1146 

Must  attend  meetings,  VT,  1146 

Must  file  schedules,  VI,  1147 

Suits  by  and  against  bankrupts,  VI,  1148 

Compositions  with  creditors,  VT,  11 50 

Compromises  with  creditors,  VT,  11 54 

Discharge,  VI,  1155 

Grounds  for  opposing,  VI,  1159 

Within  what  period  it  must  be  granted,  VI,  1165 

How  discharge  may  be  revoked,  VI,  1 165 

Discharge  of  co-debtors,  VI,  1167 

Debts  that  are  not  affected  by  discharge,  VT,  1168 

Directors  are  not  discharged  from  personal  liability,  VI,  I171 

Compensation  of  different  officials,  VT,  11 84 

First  meeting  of  creditors,  VI,  1191 

Who  can  vote,  VI,  1192 

When  voting  may  be  p>ostponed,  VT,  1 193 

May  vote  by  proxy,  VI,  1194 

How  claims  may  be  proved,  VI,  1195 

Notice  to  creditors,  VI,  11 98 

Proofs  should  be  filed  with  referee,  VI,  1204 

Proof  of  preferred  claims,  VT,  1204 

Who  is  a  preferred  creditor,  VT,  1204 
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Bankruptcy  —  continued 

What  is  a  preference,  VI,  1209 

Debts  which  have  priority,  VI,  1211 

Wages,  VI,  1212 

Who  is  meant  by  workman,  VI,  12 13 

What  landlord  must  do  to  establish  priority,  VI,  12x4 

Dividends,  VI,  12 14 

When  set  off  may  be  allowed,  VI,  1216 

When  set  off  is  waived,  VI,  12 18 

Title  to  property,  VI,  1218 

See  Referees,  Trustees 

Beneficial  Association 
Nature  of,  IV,  899 

May  be  voluntary  or  incorporated,  IV,  899 
Articles  of  association  as  an  agreement,  IV,  899 
Legal  status  of  unincorporated,  IV,  900 
Are  the  members  partners,  IV,  900 
Liability  of  members  to  creditors,  IV,  901 
When  Uability  begins,  IV,  901 
Association  may  change  its  purpose,  IV,  902 
Member  has  no  proprietory  interest  in  the  property,  IV,  902 
When  volimtary  association  becomes  liable  as  a  corporatkHi, 

IV,  902 
Ownership  of  property  of  divided  society,  IV,  902 
To  what  extent  are  benefit  societies  charities,  IV,  903 
Admission  of  members,  IV,  904-906 
How  controversies  respecting  property  must  be  decided,  IV, 

906 
Payment  of  sick  benefits,  IV,  907-909 
Corporation  can  expel  members,  IV,  909 
Dropping  names  by  revision,  IV,  910 
Causes  for  expulsion,  IV,  910,  912 
Suspension  of  members,  IV,  910 
Expulsion  must  be  according  to  rules,  IV,  911 
Charges  must  be  in  writing,  IV,  911 
When  courts  will  review  proceeding,  IV,  911 
Acquitted  member  cannot  be  re-tried,  IV,  913 
Expulsion  by  subordinate  lodge,  IV,  913,914 
Restoration  of  member,  IV,  914 

Courts  seek  to  preserve  property  rights  of  members,  IV,  914 
Withdrawal  from  society,  IV,  915 
Personal  liability  for  promised  benefit,  IV,  915 
Officers  are  governed  by  general  principles  of  agency,  IV,  916 
Association  cannot  confer  judicial  powers  on  its  officers,  IV, 

916 
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Beneficial  Association — continued 
Directors  are  not  required  to  keep  a  record  of  their  proceedings, 

IV,  917 
Authority  of  president,  IV,  917 
Authority  of  secretary,  IV,  917 
Authority  of  treasiurer,  IV,  918 
Authority  of  trustees,  IV,  918 
Right  of  contributors  to  fund  given  to  trustees  for  distribution, 

IV,  919 

Bill  of  Lading 
See  Shipping 

Bicycle 
See  Highway 

Boundary 
See  Deed 

Canal 

To  whom  ice  in,  belongs,  I,  5 

Cakkier 

Kinds,  III,  527 

Responsibility  of  private  carrier,  III,  527 

Lien  of  private  carrier.  III,  527 

Rights  and  duties  of  pubhc  carrier,  III,  528 

May  do  other  things,  III,  529 

Cannot  refuse  to  take  goods  without  reason.  III,  529 

How  he  must  receive  them.  III,  530 

To  whom  he  must  deliver  them,  III,  531 

What  is  the  end  of  a  transit.  III,  532 

What  carrier  must  do  when  there  are  different  claimants, 

ni,  532 

His  lien  for  carrying.  III,  532 

His  liability  for  loss,  III,  533 

Meaning  of  "act  of  God",  III,  534 

Liability  for  negligence.  III,  534 

Liability  beyond  his  route.  III,  535 

How  Uability  may  be  limited  by  special  agreement.  III,  535 

Liabihty  for  baggage  of  passengers.  III,  539-541 

Liability  for  passengers.  III,  541-543 

Telegraph  company  a  common  carrier,  HI,  543 

Duty  and  Uability,  III,  543-546 

How  message  must  be  sent,  III,  543-544 

Secrecy,  III,  544 
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Carrier — continued 
Delivery,  III,  544-545 
Conditions  on  message  blank.  III,  545 
Payment  for  message,  III,  546 

Cashier 
Authority  and  duties  of,  III,  481 

Cattle 
See  Animals,  Farm  Law 

Cemetery  Lot 
What  rights  may  be  acqiiired  in,  I,  11 
Rights  in  a  dead  body,  I,  11 
Damages  recoverable  for  defacing  a  moniunent,  I,  29 

Certificate  of  Deposit 
Is  negotiable.  III,  555 

Check 
How  it  should  be  signed,  III,  623 
Check  is  given  in  pa5Tnent  of  a  debt.  III,  624 
Holder  cannot  sue  the  drawee.  III,  624 
When  check  does  transfer  maker's  deposit,  HI,  625 
Drawer  may  stop  pa3Tnent,  III,  625 
Drawer's  death  works  revocation,  III,  625 
Is  for  immediate  presentation,  III,  625 
Is  not  due  until  payment  is  demanded,  III,  626 
When  bank  may  refuse  to  pay,  III,  627 
When  drawing  a  check  is  a  fraud,  III,  627 
Use  of  principal's  money  by  agent,  HI,  627 
To  whom  public  deposit  belongs,  III,  627 
Bank  is  liable  to  depositor  for  paying  forged  checks,  III,  627, 

628 
It  cannot  recover  from  innocent  holder,  HI,  628 
Rightful  owner  can  recover.  III,  628 
Protest  of  check  for  non-pajonent.  III,  628 
Consequences  of  not  presenting  check  in  proper  time  for 

payment.  III,  629 
Check  may  be  certified,  III,  629 
What  this  implies,  III,  629 
Who  can  certify.  III,  630 
Certification  of  forged  check.  III,  630 
Certification  of  insolvent  drawer.  III,  630 
How  far  inquiry  about  certification  is  binding,  III,  630 
l*ost-dated  ched:,  IH,  631 
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Children 
Legitimacy,  V,  980 

Adoption,  inheriting  of  property,  V,  980 
Modes  of  adopting,  V,  998 
Duty  of  father  to  maintain,  V,  982 
Widow's  duty,  V.  982 
Duty  of  divorced  husband,  V,  982-983 
Mother's  obligation,  V,  982 
Father's  duty  when  child  has  property,  V,  983 
Parental  duty  of  protection,  V,  984 
Education,  V,  984 
Child  as  agent  for  parent,  V,  984 
Parent's  right  to  correct  child,  V,  984-985 
Custody  of  child,  V,  986-988 
Emancipation  of  child,  V,  988-990 
Earnings  of  child,  V,  988-991 
Abandonment  of  child,  V,  992 
Recovery  for  wrongs  to  child,  V,  992 
Liability  of  parent  for  wrongs  to  child,  V,  993 
Action  against  liquor  seller,  sold  to,  V,  994 
Abduction,  V,  994 
Property  of  child,  V,  995 
Gift  of  parent  to,  V,  995-996 
Advancement,  V,  996 

Child  is  not  legally  bound  to  support  his  parents,  V,  996 
Domicile,  V,  997 
Apprenticeship,  V,  997-1030 

Church  Pew 
Whether  real  or  p>ersonal  prof>erty,  I,  9 
Pewholder's  rights,  I,  10 

Citizenship 
How  question  is  determined,  I,  24,  36 
On  whom  conferred,  I,  24 
See  Alien;  Naturalisation 

Cold  Storage 
See  Bailor  and  Bailee 

Community  Property 
See  Husband 

Consideration 
See  Contract 
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CONSANGtnCNITY 

See  Descent 


Contract 

Definition  of,  II,  405 

Kinds,  II,  405-407 

Parties,  II,  407 

Who  is  a  minor,  II,  407 

What  contracts  he  can  make,  11,  408 

His  contracts  that  may  be  avoided,  II,  410 

Ratification  of,  II,  410 

Contract  not  ratified  remains  in  force,  II,  410 

Minor's  fraudulent  contracts,  II,  411 

Cannot  bind  himself  when  he  has  a  guardian  without  his 

consent,  II,  412 
He  can  take  no  benefit  from  a  contract  that  is  avoided,  II,  413 
May  be  emancipated,  II,  413 
Contracts  of  married  women,  II,  414 
Contracts  of  aliens,  II,  414 
Contracts  of  drimken  persons,  II,  415 
Contracts  of  insane  persons,  II,  415 
Must  be  consideration  for  a,  II,  416 
Meaning  of,  II,  416 
Need  not  be  adequate,  II,  418 
Promise  to  pay  another's  debt  is  invalid,  H,  418 
Agreement  to  accept  part  of  debt  for  whole  is  void,  II,  419 
Mutual  fraud  may  be  a  consideration,  II,  420 
Illegal  consideration  cannot  sustain  a  contract,  II,  420 
Legad  part  of  a  divisible  consideration  can  be  enforced,  II,  421 
Compromise  of  a  criminal  offence,  II,  421 
Work  and  service,  II,  422 

Nothing  can  be  recovered  for  a  voluntary  service,  II,  423 
Promise  may  be  a  good  consideration  for  a  promise,  II,  423 
Validity  of  stock  subscriptions,  II,  424 
Contract  cannot  be  enforced  based  on  impossible  promise, 

II,  424 
Total  failure  of  consideration  avoids  contracts,  II,  425 
Consideration  for  changes  in  building  contracts,  II,  426 
When  proof  of  consideration  may  be  omitted,  II,  427 
When  moral  obligation  may  be  enforced,  II,  428 
When  contract  may  be  modified  without  new  consideration, 

II,  429 
What  is  assent,  II,  430 
When  given,  II,  431 

Effect  of  accepting  offer  on  condition,  II,  431 
When  assent  may  be  inferred,  II,  431,432 
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Contract — continued 
When  oral  proposition  to  be  put  into  writing  is  binding,  II, 

432 
When  assent  has  been  given  contract  cannot  be  altered,  II, 

433 
Offers  on  time,  II,  433 
How  long  offer  may  continue,  II,  434 
Consideration  is  not  required  to  sustain  an  offer,  II,  435 
When  offer  for  fixed  time  may  be  recalled,  II,  435 
What  time  is  presumed  when  none  is  fixed,  II,  437 
Offers  and  replies  by  correspondence,  II,  437-439 
Whose  agent  is  the  post  ofl&ce,  II,  439 
An  offer  cannot  be  turned  into  an  acceptance,  II,  440 
Rewards,  II,  440 

Contract  dates  from  acceptance  of  offer,  II,  441 
Payment  can  be  only  in  cash,  II,  450 
What  is  a  legal  tender,  II,  450 
Kinds  of  money  that  may  be  tendered,  II,  450-451 
Effect  of  tendering  payment,  II,  451 
Creditor  cannot  take  advantage  of  informality,  II,  451 
Lawful  tender  and  payment  into  court  is  a  good  defense,  11, 

452 
Note  or  check  is  conditional  payment,  II,  452 
Is  note  of  a  third  person  payment,  II,  452 
Creditor  should  be  diligent  in  collecting  check,  II,  453 
AppUcation  of  money  where  debtor  owes  several  debts,  II, 

453 
Application  by  bank  of  deposit  to  pay  depositor's  note,  II, 

454, 455 
Cannot  apply  trust  money  to  pay  his  note,  II,  454 
What  bank  must  do  if  note  is  endorsed,  II,  455 
What  bank  may  do  if  deposit  be  insufficient,  II,  455 
Where  shall  payment  be  made,  II,  456 
To  whom,  II,  456 
Effect  of  part  payment,  II,  457 

Effect  of  discharge  under  seal  of  debt,  partly  paid,  11,  457 
Damage  recoverable  for  deceit,  II,  464 
Passive  concealment  is  not  deceit,  II,  465 
What  must  be  shown,  II,  465 
Modes  of  practising  deceit,  II,  466 
Must  influence  person  to  be  actionable,  II,  466,467 
Must  be  false,  II,  468 
Deceit  in  director's  statements,  II,  468 
Deceit  concerning  credit,   II,  469 
Deceit  in  use  of  trade  marks,  II,  470 
Deceit  in  false  statements,  II,  471 


xii  INDEX — Continued 

Contract  —  continued 

Seller  is  not  liable  when  information  is  open  to  both  parties, 

II,  471 
Deceit  concerning  statements  of  law,  II,  473 
How  fraud  may  be  proved,  II,  474 
Damages  recoverable  in  written  contracts,  II,  474 
See  Agency 

Copyright  and  Trade  Mark 
Right  to  copyright,  II,  393 
Statutes,  II,  395 
What  is  a  publication,  II,  395 
What  is  a  book,  II,  396 
Who  is  an  author,  II,  396 
Copyright  may  be  assigned,  II,  397 
Does  assignment  include  an  extension,  II,  398 
What  is  an  infringement,  II,  398-399 
Quotation,  II,  399 
Compilation,  II,  399 
Remedy,  use  of  injunction,  II,  399 
Trade  marks,  statutes,  II,  400 
Definition,  II,  401 
What  may  be,  II,  401 
Legal  test  of,  II,  401 
It  is  property,  II,  402 
Protection  to  aliens,  II,  402 
Is  the  right  of  the  manufacturer,  II,  403 
Novelty  of,  II,  402 
Must  be  honestly  used,  II,  403 
Duration  of,  II,  403 
Who  succeeds  original  owner,  II,  403 
May  be  assigned,  II,  404 
Infringement  of,  II,  404-405 

Crops 
Annual,  to  whom  they  belong,  I,  6 

Corporation 

Who  can  form,  IV,  816 

Consideration  for  shareholder's  contract,  IV,  816 

Right  of  withdrawal,  IV,  816 

Agreement  to  subscribe  for  shares,  IV,  817 

When  contract  becomes  binding,  IV,  817 

Statutory  subscription,  IV,  817 

Fictitious  subscription,  IV,  818 

Excessive  issues,  IV,  819 
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CoiiPORATioN  —continued 
Subscription  dependent  on  preceding  conditions,  IV,  820 
Subscription  on  special  terms,  IV,  820 
Issue  of  certificate  is  not  necessary,  IV,  820 
Issue  of  new  shares,  IV,  820 
Preferred  stock,  IV,  821 

Mutual  consent  needful  to  create  membership,  IV,  822 
Effect  of  altering  articles,  IV,  823 
Allotment  of  shares,  IV,  823 
Irregular  subscription,  IV,  823 
Unsubscribed  shares,  IV,  823 

Authority  of  agents  to  receive  subscriptions,  IV,  823 
De  facto  stockholder,  IV,  824 
Written  contract  for  shares  cannot  be  varied  by  parol  evidence, 

IV,  824 
Effect  of  false  representations  concerning  subscriptions,  IV, 

825 
Cancelling  shares,  IV,  826 

Purchase  by  company  of  its  own  shares,  IV,  827 
Company  may  receive  shares  for  debt,  IV,  827 
Payment  for  shares,  IV,  828 
Defenses  for  not  paying,  IV,  829 
Forfeiture  of  shares,  iV,  829 

Liability  of  stockholders  for  assessments,  IV,  830 
Corporation  includes  all  the  members,  iV,  831 
Kinds  of  corporations,  IV,  833-836 
How  created,  IV,  836-838 
Duration,  IV,  838 
Use  of  seal,  IV,  838 
Its  authority  is  a  franchise,  IV,  839 
Can  sue  and  be  sued,  IV,  839 
Can  hold  real  estate,  iV,  839 
Annual  meeting,  IV,  840,  841 
Power  of  majority,  IV,  841,842 
Adjournment  of  authorised  meeting,  IV,  844 
By-laws,  IV,  844-487 
Shareholders  can  vote,  IV,  848 
Holder  of  record  only  can  vote,  IV,  848 
When  trustee  can  vote,  IV,  849 
Voting  by  joint  owners,  IV,  849 
Illegal  voting,  IV,  849 
Voting  by  proxy,  IV,  849 

Corporation  cannot  vote  its  own  shares,  TV,  850 
Appointment  of  inspectors  of  elections,  IV,  850 
Corporation  can  do  business  in  another  state   IV,  851 
Rules  of  comity  between  states,  IV,  852 
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Corporation— continued 
Imposition  of  a  tax  or  license,  IV,  852 
Regulation  of  business  of  foreign  corporation,  IV,  s8a 
Suits,  IV,  853 

When  land  owned  by,  is  real  property,  I,  8 
When  it  can  hold  land,  I,  18 
May  commit  a  wrong,  IV,  874 
Malicious  suit,  IV,  875 
Trespass,  IV,  875 
Criminal  suits,  IV,  875 
Negligence,  IV,  875 
Statutory  offenses,  IV,  876 
Contracts  with  promoters,  IV,  876-877 
Relation  between  shareholders  and  corpwration,  IV,  877 
Authority  of  shareholders  over  agents,  IV,  878 
Shareholders  cannot  dictate  policy  to  directors,  IV,  879 
When  the  removal  of  directors  may  be  demanded,  IV,  880 
Must  make  demand  before  suing,  IV,  880-881 
Estate  of  corporation  is  continuing,  IV,  881 
Shareholder  can  sue  for  dividend,  IV,  881 
Rights  acquired  by  purchaser  of  shares,  IV,  882 
Distinction  between  individual  and  corp>orate  rights  of  share- 
holders, IV,  883 
Remedy  for  impairing  value  of  stock,  IV,  883 
Remedy  when  refusing  to  pay  dividend,  IV,  884 
Inspection  of  books,  IV,  884 
Rights  of  minority  holders,  IV,  886 
See  Directors 

Crops 
See  Tenant  for  Life 

Damages 
See  Contract 

Deceit 
See  Contract 

Deed 

Kinds  of,  I,  47-48 
Must  be  written,  I,  48 
Must  be  completed  before  delivery,  I,  49 
Alterations,  I,  49 

Loss  of  deed  after  delivery  does  not  destroy  grantee's  title,  I, 
SO 
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Deed  —continued 

Who  can  make,  minor,  I,  50 

Person  must  exist,  I,  54,  55 

Insane  persons,  I,  51 

Executors  and  administrators,  I,  52 

Married  women,  I,  52 
,  Fraudulent  deed  may  be  set  aside,  I,  53 

Names  of  grantor  and  grantee  should  appear,  I,  53 

Deed  to  an  estate  is  a  nullity,  I,  55 

When  an  estate  in  remainder  may  be  granted,  I,  55 

Deed  to  a  future  corporation  is  a  nullity,  I,  56 

Use  of  seal,  I,  56 

Deed  must  be  witnessed,  I,  57 

Mode  of  executing  deed  by  agent,  I,  58-59 

When  deed  must  be  read  to  grantor,  I,  59 

Must  be  dated,  I,  59 

Must  be  delivered,  I,  60 

Must  be  accepted,  I,  63 

Delivery  of  deed  as  an  escrow,  I,  63-65 

Must  be  recorded,  I,  65 

Rights  of  parties  laetween  delivery  and  recording,  I,  66 

Must  be  acknowledged,  I,  67 

Nature  of  act,  I,  67 

Reason  for,  I,  68 

Certificate  of  acknowledgment,  I,  68 

Married  woman's  acknowledgment,  I,  68 

Effect  of  defective  acknowledgment,  I,  69 

Authority  of  person  taking,  I,  70 

Effecting  of  foreign  acknowledgment,  I,  70 

Who  can  acknowledge,  I,  71 

Use  of  evidence  to  explain  deed,  I,  71 

When  deed  may  be  corrected,  I,  71-72 

Boundary  of,  I,  72-77 

Monuments  control  courses  and  distances,  I,  72 

Streams,  navigable  and  non-navigable,  as  a  boundary,  I,  74,  75 

Pond  or  lake  as  a,  I,  75 

Highway  as  a,  I,  76 

Private  way  as  a,  I,  77 

Park  as  a,  I,  77 

Reference  to  other  deeds,  I,  77 

What  passes  with  the  land,  I,  78 

Covenants,  I,  78-86 

Implied  covenants,  I,  81 

Covenant  does  not  protect  purchaser  from  suits,  I,  81 

Real  and  personal  covenants,  I,  82 

Damages  that  may  be  recovered  for  breaking,  I,  86 
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Descent 

Meaning  of  heir,  I,  86 

Heir  presumptive,  I,  &y 

Heir  at  law,  I,  87 

Consanguinity,  I,  88,  89 

Rules  of  descent,  I,  89 

Ancestral  estates,  I,  91 

How  posthumous  children  inherit,  1, 91 

Illegitimate  children,  I,  91 

Aliens,  I,  92 

Land  may  be  taken  to  pay  debts,  I,  92 

Claims  or  incomplete  interest  pass  by,  I,  93 

Deductions  for  advancements,  I,  93 

Directors 

May  hold  meetings  outside  state,  IV,  853 

They  are  shareholders,  IV,  853 

When  disqualified  they  have  no  authority,  IV,  855 

Their  general  authority,  IV,  856 

Can  act  only  as  a  board,  IV,  857 

Can  ratify  separately,  IV,  857 

Caimot  expel  director,  IV,  858 

Must  pay  their  company's  debts,  IV,  859 

Cannot  fix  their  own  compensation,  IV,  859 

Cannot  make  contract  with  themselves,  IV,  859,  860 

Imputation  of  their  knowledge  to  their  company,  IV,  860 

Action  of  same  directors  in  two  opposing  companies,  IV,  863 

General  rule  of  liability,  IV,  864 

Are  liable  for  false  representations,  IV,  865,  866 

Directors  may  resign,  IV,  866 

Authority  of  general  officers,  IV,  867-868 

Distinction  between  business  and  ministerial  duties,  IV,  867 

Authority  of  bank  president,  IV,  867 

Authority  of  vice-president,  IV,  870 

Appointment  and  authority  of  agents  for,  IV,  871 

Liability  of,  for  false  statements,  II,  468 

Liability  of  officer  to  his  company  for  wrongdoing,  IV,  871 

Liability  to  creditors  and  stockholders,  IV,  872 

See  Corporations 

Dividend 

What  is  a,  IV,  888 

Until  declared  shareholders  have  no  claim  on  them,  IV,  888 
If  company  become  insolvent,  dividends  belong  to  shareholders, 
IV,  889 
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Dividend  —  continued 

How  dividend  must  be  declared,  IV,  889 

Dividend  must   be  earned,  IV,  889 

Cannot  be  declared  out  of  borrowed  money,  IV,  889 

Interest  and  surplus,  IV,  890 

Premiums  of  an  insurance  company,  IV,  890 
-  Profits  of  mining  corporation,  IV,  890 

Cannot  be  declared  out  of  capital,  IV,  890 

Reclamation  of  illegal  dividends,  IV,  891 

Reduction  and  diversion  of  capital,  IV,  891 

Declaration  of,  is  largely  discretionary,  IV,  892 

Distribution  of,  IV,  892 

Recent  owner  cannot  be  excluded,  IV,  893 

When  legatee  is  entitled,  IV,  893 

Only  stockholders  of  record  are  paid,  IV,  893 

Pledgee's  right  to  dividend,  IV,  894 

In  what  it  is  paid,  IV,  894 

Stock  dividend,  IV,  894,  895 

When  dividend  may  be  retained,  IV,  894 
'  Rights  of  assignee  before  declaring  dividend,  IV,  895 

Who  receives  dividend  declared  after  a  bequest,  IV,  895 

Divorce 

Agreement  about  disposition  of  property,  V,  965 

Release  of  dower,  V,  966 

Wife  after  separation  agreement,  cannot  share  in  his   estate, 

V,  966 
Separate  agreement  does  not  prevent  absolute  divorce,  V,  966 
Husband's  duty  to  support  his  wife,  V,  967 
Her  authority  to  purchase  necessaries,  V,  967 
What  are,  V,  969 

Her  authority  when  living  separately,  V,  967,  968 
Allowance  must  be  sufficient,  V,  968 
Husband's  duty  to  bury  his  wife,  V,  969 
His  liability  for  her  debts  before  marriage,  V,  969 
Her  liability  for  them  if  surviving  him,  V,  970 
Causes  of  separation,  V,  971 
Adultery,  V,  971 
Cruelty,  V,  972 
Mental  suffering,  V,  973 
Desertion,  V,  973 
Drunkenness,  V,  974 
Crime,  V,  974 
Insanity,  V,  975 
Effect  of  connivance,  V,  975  ' 
Collusion,  V,  976 
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Divorce — continued 
Condonation,  V,  976 
Recrimination,  V,  977 
Legislative  divorces,  V,  977 

Dog 
See  Farm  Law,  Wkongs 

Dower 

Defined,  I,  167 

Priority  of  husband's  creditors,  I,  168 

In  what  estate  widow  may  have,  I,  168 

She  must  join  in  conve3ang  her  husband's  land,  I,  169 

Legal  marriage  is  necessary  to  create  estate,  I,  170 

How  dower  may  be  lost,  I,  1 70 

How  dower  is  assigned  to  her,  I,  171 

Money  may  be  assigned  instead  of  land,  I,  172 

Dower  may  be  barred  by  jointure,  I,  172 

Provision  in  will  in  lieu  of,  I,  173 

Drunken  Persons 
See  Contract,    Marriage 

Easement 

Defined,  II,  271 

How  created,  II,  272 

How  acquired,  II,  272 

Sale  of  dominant  estate,  II,  273 

Cannot  be  increased,  II,  273 

Selection  of  way  from  necessity,  H,  273 

Effect  of  dividing  dominant  estate,  II,  274 

When  is  right  by  prescription  fully  acquired,  H,  274 

Prescription  does  not  run  against  minor,  II,  276 

Tenant  can  prescribe  against  his  landlord,  II,  276 

How  time  is  computed,  II,  277 

Prescription  need  not  be  exclusive,  II,  277 

Prescription  by  the  public,  II,  277 

Owner  must  confine  himself  to  his  right,  II,  277 

Owner  of  dominant  estate  must  repair,  II,  278 

Right  of  way  cannot  be  acquired  by  oral  agreement,  U,  278 

Abandonment,  II,  278 

Acquisition  to  Ught  and  air,  II,  279 

Right  to  enjoy  a  prospect,  II,  282 

Encroachment,  II,  282 

Easement  in  water,  II,  283 

Diversion,  11,  284 
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Easement  —  continued 

Quality  cannot  be  injured,  II,  285 

Surface  water,  II,  285 

Right  of  lower  owner,  II,  285 

Draining  a  swamp,  well,  etc.,  II,  286 

Priority  of  use,  II,  287 
,  Underground  springs,  II,  287 

Right  to  cut  ice,  II,  287 

Lateral  support,  II,  288 

Party  wall,  II,  289 

Right  to  lateral  support  of  highway,  II,  289 

Rights  of  mine  owner,  II,  289 

Right  to  maintain  an  offensive  trade,  U,  290 

Right  to  fishery,  II,  290 

Right  in  division  fence,  II,  291 

Rights  in  a  wharf,  II,  291 

Landing-place,  II,  291 

Right  to  take  gravel  from  land  of  another,  II,  293 

How  easement  may  be  destroyed,  II,  292 

What  is  an  abandonment,  II,  292 

Emanchpation 
See  Contract,  Children 

Employer  and  Employee 
Apprenticeship,  V,  1030,  103 1 
Who  is  an  employee,  V,  103 1 
Contract  may  be  implied,  V,  1031,  1032 
Parties  must  be  of  age,  V,  1032 
When  contract  must  be  in  writing,  V,  1032 
Contract  for  indefinite  service,  V,  1033 
How  contract  may  be  ended,  V,  1033 
Right  to  recover  when  contract  has  not  been  fully  performed, 

V.  1033,  1034,  1035 
Excuse  for  non-performance,  V,  1034 
How  custom  affects  a  contract,  V,  1036 
Causes  for  dismissal,  V,  1036,  1037, 1038 
Master  may  condone  servant's  conduct,  V,  1038 
When  servant  is  liable  to  master,  V,  1038 
Conspiracy,  V,  1039 

Actions  against  third  person  for  injuring  employee,  V,  1039 
Employer  is  bound  by  employee's  acts  done  in  course  of 

employment,  V,  1039 
Test  of  employer's  responsibility,  V,  1040 
Effect  of  ratification,  V,  1041 
Criminal  acts,  V,  1041 
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Employer  and  Employee —'continued 
Liability  of  independent  contractor  for  acts  of  his  servants, 

V,  1042 
When  both  are  liable,  V,  1041,  1042 
Employer's  right  to  correct  his  servant,  V,  1042 
Employer  is  not  an  insurer,  V,  1044 
Master  is  not  liable  to  a  servant  for  negligence  of  another, 

V,  1043 
Employee  must  use  ordinary  care  to  avoid  injuries,  V,  1044, 

104s 
What  care  employers  must  use  in  selecting  servants,  V,  1045 
Also  in  selecting  appUances,  V,  1047 
Employer's  duty  in  making  repairs,  V,  1049  ^^ 

Employer's  duty  to  inspect,  V,  1050 
Employer's  duty  to  provide  suitable  place  for  employee  to 

work,  V,  1052 
Also  adequate  assistance,  V,  1054 
Employer's  duty  to  inform  employees  how  to  use  appliances, 

V,  1054 
Regulations  for  minors  and  inexperienced  persons,  V,  1055, 1056 
When  employee  assumes  the  risk,  V,  1057 
He  may  assimie  unusual  risks,  V,   1058,  1059 
A  risk  not  comprehended  is  not  assumed,  V,  1060,  1061 
Employees  also  assume  risk  when  continuing  to  work  after 

discovery  of  defect,  V,  106 1 
Effect  of  protest  or  notice  of  danger,  etc.,  V,  1062 
Employer  has  reasonable  time  to  act  on  notice,  V,  1062 
Effect  of  promise  to  discharge  incompetent  employee.  V,  1063 
Who  are  fellow-servants,  V,  1064 

Estoppel 

What  is  an,  I,  121 

Kinds,  I,  122 

What  must  be  shown,  I,  123 

Misrepresentation  that  does  not  mislead  is  not  an,  I,  124 

Effect  of  record  as  a  notice,  I,  1 24 

Effect  of  temporary  possession,  I,  125 

Estoppel  may  be  by  deed,  I,  125 

Who  are  bound  by,  I,  126 

Estoppel  does  not  bind  grantor  by  repurchase,  I,  126 

Escrow 

Delivery  of  deed  as  an,  I,  63-65 

Explosives 

Use  of,  in  making  excavations,  II,  352 
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Excavation 
How  it  must  be  made,  H,  353 

Executor 
See  Trustee 

.  Farm  Law 

What  goes  with  piirchase  of  land  and  hoi'^e,  11,  316, 317 

What  is  included  in  a  mortgage  deed,  II,  320 

Rights  of  adjoining  highway  proprietors,  II,  320 

Shade  trees,  II,  321 

How  land  may  be  taken  by  railroads,  II,  325 

How  such  land  must  be  fenced,  II,  326 

Liability  for  animals  on  the  track,  II,  329 

Fence  laws  in  South  and  Southwest,  II,  344 

Liability  of  railroad  for  fires,  II,  331 

How  farms  must  be  fenced,  II,  335 

Partition  fence,  II,  336-339 

What  kind  of  partition  fence  may  be  erected,  II,  340 

Liability  of  agistor  for  damage  done  by  cattle,  II,  339 

Removal  of,  II,  341 

When  animals  may  be  impounded,  II,  341 

Notice  of  sale,  II,  341 

Rights  of  non-resident  owner,  II,  344 

Feeding  on  land  in  common,  II,  346 

Liability  for  loss  and  injury  by  dogs,  II,  346-359 

When  unregistered  dog  may  be  killed,  II,  348 

When  dog  may  be  killed  for  attacking  sheep,  II,  349 

Cat,  property  in,  and  remedy  for  stealing  or  killing,  II,  350 

Removal  of  unsound  tree,  II,  354 

Fence 
See  Farm  Law 

Fidelity  Insurance 
See  Lefe  and  Accident  Insurance 

Fire  Insurance 
Natiu-e  of,  III,   697 
How  insurance  is  effected.  III,  697 
Execution  of  policy.  III,  698 
How  p>olicy  is  construed.  III,  698 
Application  for  policy.  III,  699 
What  is  included  in  a  policy.  III,  700 
Printed  conditions.  III,  700 
Alterations,  III,  701,  702 
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PntE  Insurance— continued 
Repairs,  III,  702 

Interest  the  insured  must  have.  III,  702 
Who  may  insxire,  III,  703 

Insurers  must  know  who  the  insured  are,  III,  704 
Warranty  and  representation.  III,  704 
Conceahnent,  III,  705 
Property  must  be  in  existence.  III,  706 
Neghgence,  III,  706 
Insurance  by  mutual  company.  III,  707 
What  value  insurers  of  goods  must  pay,  III,  707 
Policies  can  be  assigned.  III,  707 
Certificate  of  loss,   III,   708 
Insurers  do  not  pay  for  losses  of  profits.  III,  708 
See  Lease 

Forms 
See  Vol.  VI,  1J37 

Gate 
See  Farm  Law 

Gift 
Of  land  by  will,  I,  21 
See  Children;  Guardianship;  Trustee 

Guaranty 
Definition,  III,  632 

Promise  must  be  in  writing,  III,  633 
Language,  of.  III,  633 
Must  be  accepted,  III,  634 

Presentation  of  claim  before  suing  guarantor,  III,  634 
Limit  of  guarantor's  liabiUty,  in,  634 
When  guaranty  can  be  revoked.  III,  635 

Guardianship 
Father  and  mother  are  natural  guardians,  V,  1006 
Chancery  guardians,  V,  1007 
Testamentary  guardians,  V,  1007 
Statutory  guardians,  V,   1008 
Guardian  ad  litem,  V,  1008 
Married  women,  as,  V,  1008 
Executor  or  administrator  as,  V,  1008 
Is  a  personal  trust,  V,  1009 
Cannot  act  without  authority,  V,  1009 
Selection  of,  V,  1009 
Where  he  should  be  appointed,  V,  loio 
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Guardianship —continued 

Ward  follows  domicile  of  guardian,  V,  loio 

Guardian's  custody  of  ward,  V,  lOio 

Education,  V,  ion 

Support,  V,  1011-1013 

Ward's  remedy  when  necessities  are  withheld,  V,  1012 

How  guardian  must  manage  ward's  property,  V,  1013 

Suits,  V,  1013 

Investments,  V,  1014,  1015 

Real  estate,  V,  1015 

Sale  of  personal  property,  V,  1016 

Should  not  mingle  funds  with  his  own,  V,  1016 

Purchase  of  ward's  property  by  guardian,  V,  1017 

His  liability  for  exceeding  his  authority,  V,  loig 

His  liability  for  his  ward's  contracts,  V,  1020 

Territorial  authority  of  guardian,  V,  1020 

He  must  account  for  ward's  property,  V,  102 1 

Final  accounting,  V,  1021 

Arrangements  between  guardian  and  ward,  V,  1022 

Compensation,  V,  1022 

Gifts  from  ward  to  guardian,  V,  1022 

Mode  of  terminating  guardianship,  V,  1023 

Removal  of,  V,  1024 

Remedy  of  ward  against,  V,  1024 

LiabiUty  of  surety  on  guardian's  bond,  V,  1025 

Highway 
In  driving  each  must  keep  to  the  right,  II,  304 
Consequences  of  driving  on  wrong  side,  II,  305 
Right  of  travellers  going  in  same  direction,  II,  305 
Walkers,  II,  306 

Children  and  infirm  persons,  II,  306 
Law  of  road  does  not  apply  between  footmen,  II,  307 
Duty  to  avoid  frightening  horses,  II,  307 
Duty  when  carrying  dangerous  tools,  II,  307 
Criminal  liability  for  fast  driving,  II,  307 
Travelling  at  dangerous  speed,  II,  307 
Liability  for  a  runaway,  II,  308 
Liability  when  both  are  at  fault,  II,  309 
Passenger  is  not  responsible  for  negligence  of  driver,  II,  310 
Rule  that  applies  to  a  servant,  II,  311 
Right  to  stop,  II,  311 

Right  to  drive  animals  through  the  street,  II,  312 
Use  of  new  means  in  travelling,  II,  312 
Bicycle,  II,  313 
See  Farm  Law 
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Holiday 
When  paper  must  be  presented  and  paid  due  on,  III,  580    i 

See  Negotiable  Paper 

Homestead 

Object  of,  I,  174,  175 

Constitutionality  of  law,  I,  174-175 

Right  cannot  be  changed  by  other  legislation,  1, 174 

Meaning  of,  I,  175 

Amount  of  land  included,  I,  175 

Meaning  of  head  of  family,  I,  176 

For  what  debts  homestead  cannot  be  taken,  I,  177 

Rights  of  homesteader,  I,  177  ,. 

Taxes,  liens,  etc.,  on  homestead,  I,  177 

Can  be  sold  or  mortgaged,  I,  177 

May  be  abandoned  or  destroyed,  I,  177 

Can  be  conveyed  only  with  wife's  consent,  I,  178 

Husband 

Is  wife's  protector,  IV,  930 

Ho*^  far  he  can  restrain  her,  IV,  930 

Correction,  IV,  930 

His  domicle  becomes  hers,  IV,  931 

Her  personal  liability  for  wrongs,  IV,  931 

Legal  nature  of  their  acts  to  each  other,  IV,  932 

When  husband  is  responsible  for  her  wrongs,  IV,  933 

He  is  not  liable  for  wrongs  relating  to  her  separate  property, 

IV,  934 
His  right  of  action  for  alienating  her  affections,  IV,  934 
Her  right  of  action  for  same  cause,  IV,  935 
His  early  rights  to  her  property,  V,  939 
Her  authority  to  manage  her  estate,  V,  941-943 
She  can  make  contracts  relating  to  it,  V,  941-943 
And  with  her  husband,  V,  942 
She  can  recover  possession  of  her  land  from  her  husband,  V, 

943 
He  cannot  convey  it  away,  V,  943 
She  can  constitute  him  her  agent,  V,  944,  946,  958 
How  she  can  execute  power  of  attorney,  V,  945 
Effect  of  marriage  on  prior  power,  V,  945 
Conveyance  of  homestead,  V,  945 
Community  property,  V,  946 
Her  authority  to  contract  independently  of  her  husband,  V, 

949 
Mode  of  conveying  her  real  estate,  V,  952 
Sale  of  land  belonging  to  both,  V,  955,  956 
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Husband — c»ntinued 

Conveyance  in  restraint  of  marriage,  V,  956 

Husband's  estate  by  curtesy,  V,  957 

Wife's  right  of  dower,  V,  957 

When  mechanic's  lien  can  be  put  on  her  property,  V,  958 

Implied  agency  of  husband,  V,  958 

Ante-nuptial  settlements,  V,  959 

Conveyances  between  husband  and  wife,  V,  962 

May  agree  to  live  separately,  V,  964 

May  agree  to  disf)osition  of  property,  V,  965 

Release  of  dower,  V,  966 

See  Tenancy  by  Curtesy;  Dower;  Maekiage 

Ice 

When  it  is  land,  I,  4 
To  whom  it  belongs,  I,  5 
See  Easement 

Income 
Division  of,  between  life  tenant  and  reversioner,  I,  161-163 

Innkeeper 
See  Lienor 

Insane  Persons 
See  Contract 

Insurance 
See  Fire    Insurance;  Life    and    Accident    Insurance; 

Marine  Insurance;  Rent 
Impounding  Animals 
See  Farm  Law  v 

Interest 

What  is  usury,  II,  458 

Penalty  for  taking,  II,  459 

Ground  for  demanding,  II,  459 

On  what  debts  interest  is  allowed,  II,  459,  460 

When  interest  begins  on  a  demand  note,  II,  460 

Modes  of  escaping  usury,  II,  460 

Difierence  between  discount  and  interest,  II,  461 

Legal  rate  when  parties  live  in  different  places,  II,  462 

What  can  be  collected  when  no  place  of  payment  is  specified, 

II,  462 
Interest  on  installment  obligations,  II,  462 
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Jointure 
See  Dower 

Joint  Tenants 
Who  are,  I,  231 
How  created,  I,  232 
Waste,  I,  232 
Actions,  I,  232 
Conveyances,  I,  232 

Land 
What  it  includes,  I,  4 
Ice,  I,  4,  5 
Crops,  1, 6 
Growing  trees,  I,  6 
Things  easily  moved,  I,  7 
Mine  or  quarry,  I,  8 
Land  owned  by  corporations,  I,  8 
Church  pew,  1, 9 
Cemetery  lot,  I,  11 
When  money  is  land,  I,  13 
When  is  a  thing  real  or  personal  property,  I,  13 
Use  of  land  as  a  test,  I,  14,  15 
May  be  owned  absolutely,  I,  16 
Meaning  of  entire  ownership,  I,  16,  17 
Who  can  hold,  I,  18 
Right  of  corporation  to  hold,  I,  18 
Use  of  "heirs"  in  deed  to  gain  perfect  title,  I,  19 
Use  of  this  word  in  a  will,  T,  20 
Is  subject  to  owner's  debts,  I,  21 
Owner  in  fee  simple  has  right  to  sell,  I,  21 
Bargain  for  sale  of,  must  be  in  writing,  I,  45 
What  the  writing  must  contain,  I,  46 
When  oral  bargains  can  be  enforced,  I,  46-47 
See  Alien 

Landlord  and  Tenant 
See  Lease 

Lease 

Oral  or  implied  lease  is  one-sided,  I,  181 

Who  is  presumed  to  be  a  tenant,  I,  182 

When  the  law  requires  lease  to  be  written,  1, 182 

Names  of  parties,  I,  183 

Lease  for  a  definite  period  is  a  term,  I,  183 
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Lease— continued 

Lease  may  be  for  future  date,  I,  184 

Lease  for  one  hundred  years  is  for  entire  estate,  I,  184 

Language  used  in  a  lease,  I,  186 

Land  goes  with  the  building  thereon,  I,  186 

Distinction  between  lease  and  agreement  for  lease,  I,  187 

Parties  to,  they  must  be  competent,  I,  188 

What  can  be  leased,  I,  190 

When  lease  takes  effect,  I,  190 

When  lease  must  be  recorded,  I,  191 

Covenants  in  a  lease,  I,  192 

Unlawful  lease  is  void,  I,  191 

How  lessee  is  bound  by  implied  covenant  to  use  the  premises, 

I,  194-196 
Construction  of  inconsistent  provisions,  I,  194 
Whose  property  is  manure,  I,  196 
Lessee's  right  to  assign  and  sublet,  I,  196 
Assignment  may  be  prevented  by  agreement,  I,  196 
A  sub-lease  is  not  an  assignment,  I,  196 
A  tenant  at  will  has  no  assignable  interest,  I  196 
Lessor  can  not  sue  sub-tenant,  I,  198 
Lessor  may  assign  his  reversion,  I,  198 
Rent  and  reversion  may  be  separated  by  lessor,  1, 199 
Distinction  between  a  special  and  legal  assigrmaent,  I,  199 
Landlord  does  not  warrant  fitness  of  premises,  I,  200 
Lessor  cannot  be  held  for  repairs  except  by  agreement,  I,  »oi 
Liability  of  parties  to  rebuild  after  a  fire,  I,  203 
Lessee  must  pay  rent  though  lessor  does  not  repair,  I,  203 
LiabiUty  for  rent  after  fire,  I,  203 
Tenant  can  not  make  material  alterations,  I,  204 
When  rent  is  due,  I,  204 
Insurance  does  not  affect  rent,  I,  204 
Renewal  of  lease,  I,  205 
Option  to  purchase,  I,  205 
Eviction,  I,  206 

Fixtures,  what  can  be  removed,  I,  208 
Is  tenant  or  landlord  responsible  to  third  party  for  injuries, 

I,  212 
Who  is  liable  in  apartment  house,  I,  213 
When  lease  is  forfeited,  I,  214 
Effect  of  surrendering  lease,  I,  215 
Merger  of  lease,  I,  216 
Lessee  cannot  question  lessor's  title,  I,  217 
Letting  on  shares,  I,  218 
What  is  a  tenancy  at  will,  I,  219 
How  created,  I,  219 
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Lease — continued 
May  be  implied,  I,  220 
Cannot  acquire  title  against  owner,  I,  220 
Rent  is  not  always  payable,  I,  220 
Tenant's  right  to  crops,  I,  221 
How  tenancy  may  be  ended,  I,  221 
Creation  of  tenancy  from  year  to  year,  I,  222 
Tenancy  from  month  to  month,  I,  223 
Notice  to  quit,  I,  223,  224 
Effect  of  selling  land,  I,  225 

See  Tenancy  from  Year  to  Year;  Joint  Tenants;  Tenants 
IN  Common 

License 

What  is  a,  II,  235 

Kinds  of,  II,  236 

Executory,  may  be  revoked,  II,  236 

Execution  of,  is  protection  to  licensee,  II,  237 

Revocation  of,  II,  237 

Death  thus  operates,  II,  237 

License  partly  executed,  II,  237 

When  is  a  license  implied,  II,  238 

Lienor 
What  is  a  lien,  IV,  759 
Equitable  lien,  IV,  759 
Statutory  lien,  IV,  759 
Particular  and  general  lien  defined,  IV,  760 
How  a  particular  lien  is  created,  IV,  761 
Lien  cannot  arise  from  one's  own  wrong,  IV,  761 
Lien  of  carrier,  IV,  761 
Warehousemen,  IV,  761,  763 
Wharfinger,  IV,  764 
Factor,  IV,  764 
Banker,  IV,  765 
Attorney,  IV,  765 
Innkeeper,  IV,  766 
Boarding-house  keejjer,  IV,  768 

Lefe  AND  Accident  Insurance 

How  life  insurance  is  effected,  IV,  711 
How  premium  is  paid,  IV,  711 
Who  are  the  beneficiaries,  IV,  7x1 
They  have  a  fixed  interest  in  the  policy,  IV,  713 
Insured  may  reserve  the  right  to  change  the  beneficiary,  IV, 
yi4 
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LrPE  AND  Accident  Insurance— continued 
Insxired  need  not  read  policy,  IV,  714 
Payment  of  premium,  IV,  714 
Waiver  of  payment,  IV,  716 
Forfeiture  of  policy,  IV,  717 

Beneficiary  must  have  an  interest  in  the  life  insured,  IV,  717 
Execution  and  delivery  of  policy,  IV,  718 
Policy  may  be  assigned,  IV,  718 
Company  must  have  notice  of  assignment,  IV,  719 
Assignment  of  policy  as  collateral,  IV,  719 
Warranty,  representation  and  concealment,  IV,  720 
Habits,  IV,  721 
Use  of  liquors,  IV,  721 
Meaning  of  good  health,  IV,  722 
Dangerous  diseases,  IV,  722 
Physical  injuries,  IV,  723 
Consultation  with  doctor,  IV,  723 
Family  history,  IV,  723 
Suicide,  IV,  723 
Death  by  order  of  law,  IV,  724 
Importance  of  time  of  death,  IV,  724 
Efifect  of  other  insurance,  IV,  724 
What  is  accident  insurance,  IV,   725 
What  accidents  are  included,  IV,  726-728 
Stipulation  against  poisons,  IV,  728 

What  accidents  are  covered  by  one's  employment  or  occupa- 
tion, rv,  729,  730 

Liability  for  injuries  causing  no  external  signs,  IV,  730 

Liability  for  voluntary  exposure,  IV,  730 

Meaning  of  bodily  injury  or  disease,  IV,  733 

Accidents  intentionaUy  inflicted  by  third  person,  IV,  733 

Death  from  imlawfid  act,  IV,  734 

Injury  resulting  from  intoxication,  IV,  734 

Employer's  insxrrance,  IV,  734 

Effect  of  order  by  employee  on  employer  for  premiiun,  IV,  735 

False  representations,  IV,  735 

Policy  is  liberally  construed,  IV,  735 

Payment  for  loss  of  entire  hand  or  foot,  IV,  736,  737 

Fidelity  insurance,  IV,  737 

Maelriage 
Nature  of  marriage  contract,  IV,  920 
Agreement  must  be  in  good  faith,  IV,  921 
False  representations,  IV,  921 
Is  a  fraudulent  marriage  void  or  voidable,  IV,  922 
What  degree  of  mental  capacity  is  needful,  IV,  922 
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Marriage— continued 
Intoxication,  IV,  923 
Age,  IV,  923 
Relationship,  IV,  924 
Race,  religion,  social  rank,  etc.,  IV,  925 
Statutory  requirements,  IV,  925 
License  and  solemnisation,  IV,  926 
Common  law  marriage,  IV,  927 
Validity  is  determined  by  law  of  what  state,  IV,  9*7 
Effect  of  evading  the  laws,  IV,  927 
Effect  of  comity  between  the  states,  IV,  929 
Effect  of  marrying  after  making  a  will,  I,  104 
See  Naturalisation,  Tenancy  by  Curtesy  ,. 

Married  Woman 

Her  acknowledgment  of  deed,  I,  68 

Marine  Insurance 
Nature  of  the  contract,  III,  683 
Form  of  the  policy,  III,  683 
How  it  is  signed,  III,  683 
Who  may  be  insured.  III,  683 
Alterations,  III,  684 
Transfers,  III,  684 

Insured  must  be  interested  in  the  property,  HI,  6Ss 
Valuation,  III,  685,  686 
Description,  III,  686 

Freight  may  be  covered  by  overvaluation.  III,  686 
Freight  and  freight  money  may  be  insured,  III,  687 
Prior  insurance.  III,  687 
What  is  a  warranty.  III,  687,  688 
Implied  warranties.  III,  688 
Misrepresentations,  III,  689 
False  statements.  III,  690 
When  premium  is  due,  III,  691 
Perils  covered  by  the  policy,  III,  691-693 
Insurer  does  not  insure  against  acts  of  insured,  II,  693 
When  damage  to  the  cargo  does  not  discharge  insurer,  m, 

694 
Loss  will  not  be  attributed  to  master,  HI,  694 
Loss  may  be  total.  III,  694 
General  average  in  partial  loss,  HI,  694 
Essentials  of  a  general  average.  III,  695 
There  must  be  a  common  peril.  III,  695 
Jettison,   HI,   695 
How  a  general  average  arises,  HI,  695 
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Mnra: 
Ownership  of,  when  surface  belongs  to  another,  I,  8 

Mmoss 

Attainment  of  majority,  V,  looo 

Cannot  appoint  an  agent,  V,  looo 

Liability  for  wrongs  due  to  accident,  V,  looi 

Age  of  criminal  responsibility,  V,  looi 

Liability  for  negligence,  V,  looi 

Wrongs  growing  out  of  breach  of  contract,  V,  1002 

Fraud,  V,  1003 

As  of&ce  holders,  V,  1004 

Monument 
See  Deed,  Cemetery  Lot 

Mortgage 
What  is  a,  II,  238 

Mortgagor  need  not  be  absolute  owner,  II,  243 
Full  terms  are  usually  expressed,  II,  243 
When  absolute  deed  is  a  mortgage,  II,  243 
Mortgage  for  future  advances,  II,  243 
Mortgage  of  after-acquired  property,  II,  244 
On  mortgagor's  interest  there  may  be  a  levy,  II,  244 
Distinction  between  mortgage  and  right  to  purchase,  II,  245 
Secret  agreements,  II,  245 
Relationship  of  simultaneous  lienors,  II,  247 
Mortgage  with  power  of  sale,  II,  247 
Mortgagee  cannot  purchase  at  his  own  sale,  II,  248 
He  can  purchase  at  officer's  sale,  II,  248 
Deed  of  trust,  II,  248 

Creation  of  mortgage  by  depositing  title  deed,  II,  249 
Vendor  may  have  lien,  II,  250 
Equity  of  redemption  may  be  mortgaged,  II,  252 
Mortgage  is  based  on  a  debt  II,  252 
Operation  of  mortgage,  II,  252 
Change  in  form  of  indebtedness  does  not  affect  the  debt,  II, 

253 
Who  may  insure  the  premises,  II,  253 
Remedy  for  misuse  of  estate,  II,  254 
Purchaser  of  equity  of  redemption  acquires  entire  interest, 

II,  254 
Mortgage  to  secure  definite  persons  and  debts,  II,  254 
Registration  of  successive  mortgages,  II,  255 
When  devise  includes  mortgage,  II,  255 
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Mortgage — continued 
Mortgagee's  interest  descends  to  his  heirs,  II,  256 
When  mortgagor  can  claim  damage  for  taking  his  property, 

II,  256 
How  policy  of  insurance  is  affected  by,  II,  256 
Mortgagor  cannot  be  charged  rent,  II,  257 
When  mortgagor  can  not  deny  mortgagee's  title,  11,  257 
Who  can  redeem,  II,  257 
Entire  mortgage  must  be  paid,  II,  257 
Sale  of  land  extinguishes  lien,  II,  257 
Redemption  by  mortgagor,  II,  258 
Redemption  by  other  persons,  II,  258 
How  usury  affects  a  mortgage,  II,  258  '- 

How  tender  must  be  made  in  redeeming,  II,  259 
When  mortgagor  cannot  redeem,  II,  259 
Presumption  of  payment  from  possession,  II,  259 
Payment  by  a  volunteer,  II, 
Payment  by  a  sm-ety,  II,  260 
How  payment  may  be  proved,  II,  260 
Release  by  mortgagee  after  payment,  II,  261 
Effect  of  mortgagor's  death,  II,  261 
Rights  of  holder  of  equity  of  redemption,  II,  262 
Use  of  other  assets  to  discharge  a  mortgage,  II,  262 
Payment  of  joint  debt,  II,  262 
Rights  of  assignee  to  contribution,  II,  262 
Liability  of  mortgagor   of  several  parcels,  II,  263 
Rights  of  different  creditors  in  same  property,  II,  263 
Mortgagor's  right  to  charge  for  personal  services,  H,  264 
Accounting  in  an  action  to  redeem,  II,  264 
Action  of  foreclosure,  II,  265 
Effect  of  decree,  II,  266 
Mortgagee  may  assign  mortgage,  II,  267 
Assignment  must  be  written  and  recorded,  II,  267 
Mortgagor  can  assign  his  interest,  II,  267 
Rights  of  assignees,  II,  268 
Effect  of  assignment,  II,  268 

Law  of  place  governs  in  making  an  assignment,  U,  269 
Asiiignment  of  mortgage  without  the  debt,  II,  269 

Mortgage  of  Personal  Property 
It  is  a  statutory  right,  IV,  740 
Is  not  a  sale,  IV,  740 
Is  a  conditional  conveyance,  IV,  740 
How  deed  must  be  executed,  IV,  741 
Property  should  be  described,  IV,  741 
Future  acquired  property,  IV,  741 
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Mortgage  of  Personal  Property — continued 

Contingent  indebtedness  may  be  secured,  IV,  742 

Mortgagor  need  not  have  absolute  title.  IV,  742 

^What  statutes  require,  IV,  743 

Recording,  IV,  743 

Registration,  IV,  743 
-    Mortgagee's  right  to  take  possession,  IV,  744 

Sale  by  order  of  court,  IV,  745 

Effect  of  making  another  mortgage,  IV,  745 

Assignment  of,  IV,  746 

Maturity  of  notes  of  different  dates,  IV,  746 

Effect  of  neglecting  to  pay  installments,  IV,  746 

Retention  of  proi>erty  by  mortgagor,  IV,  746 

Foreclosure,  IV,  747 

Pa3maent  of  mortgage,  IV,  747 

Mortgage  of  ship,  IV,  747 

Naturalisation 
Is  a  federal  function,  I,  25  .  ^ 

Who  can  be  naturalised,  I,  24 
Females,  I,  27 
Who  cannot  be,  I,  26 
Merchant  seamen,  I,  25 
Soldiers,  I,  26 
Mode  of,  I,  27,  31 
Minors,  I,  27 
Residence,  I,  29,  30 
Moral  character,  I,  ^^^ 
Renxmciation  of  title,  I,  33 
Rights  of  widow  and  children  of  applicant,  I,  33 
Effect  of,  on  children,  I,  34 

Effect  of  marriage  in  cases  of  naturalisation,  I,  35 
Effect  of  divorce  in  such  cases,  I,  37 
Naturalisation  by  treaty,  I  38 
See  Alien;   Citizenship 

Negotiable  Paper 
What  is.  III,  550 
Non-negotiable  paper.  III,  551 
Kinds,  III,  551,  553 
Kinds  of  bills  of  exchange.  III,  553 
Check  defined.  III,  553 
What  words  must  be  used,  III,  554 
Promise  must  be  imconditional,  III,  555 
And  to  pay  money.  III,  555 
Certificate  of  deposit  is  negotiable.  III,  555 
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Negotiable  Paper — continued 
Amount  must  be  certain,  III,  556 
Also  time  of  payment,  III,  557 
Must  have  no  contingences,  III,  557 
EfiFect  of  adding  seal.  III,  558 
Must  be  dated,  III,  559 
How  blanks  can  be  filled.  III,  559 
Must  be  delivered.  III,  560 
Must  have  consideration,  III,  560 
Parties,  III,  561 
Married  women.  III,  561 
Minors,  III,  561 

Notes  made  by  agents.  III,  562  « 

Notes  made  by  the  insane.  III,  563 
Notes  made  by  drunken  persons,  lU,  563 
Mode  of  signing,  III,  564 
Effect  of  indorsing,  III,  565 
Eands  of  indorsement,  III,  566 
Indorsement  without  recourse.  III,  567 
What  indorsement  implies.  III,  567 
Authority  to  indorse.  III,  568 
Joint  indorsement.  III,  569 
Liability  of  an  indorser.  III,  569 

Last  indorser  may  recover  from  other  indorsers,  III,  sjg 
Indorsement  may  be  stricken  out,  III,  570 
Note  may  be  negotiated  back.  III,  570 
Note  may  be  guaranteed,  III,  570 
What  must  be  done  to  hold  indorser.  III,  571,  573 
Defences,  III,  571 

Effect  of  an  indorsement  by  a  third  person.  III,  572 
Use  of  evidence  to  show  indorser's  intention.  III,  572 
How  presentation  must  be  made.  III,  573 
Presentation  of  check.  III,  574 
Presentation  of  bills  payable  at  a  fixed  date.  III,  5  74 
Presentation  of  bill  payable  at  sight.  III,  575 
Presentation  of  bill  for  acceptance,  III,  575,  576 
What  is  an  acceptance.  III,  576 
When  a  bill  may  be  accepted,  III,  576-579 
What  time  during  the  day  must  a  note  be  paid,  HI,  580 
Payment  of  notes,  etc.,  due  on  Sunday,  HI,  580 
When  notes  need  not  be  presented  for  payment,  HI,  580,  582 
Steps  required  to  make  indorser's  liability  absolute,  HI,  582 
Who  must  send  the  notice,  HI,  582 
Who  must  be  notified,  III,  583 
Notary  generally  notifies  aU,  HI,  583 
Notice    to   partnership,    III,    584 
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Negotuble  Paper — continued 
Use  of  mail  in  notifying,  III  584 
To  what  post-ofl&ce  notice  must  be  sent,  III,  585 
At  what  time  notice  must  be  given.  III,  586,  588 
Notice  must  not  be  sent  on  Sunday,  III,  586 
Holder  is  not  responsible  for  not  receiving  it,  HI,  $if 
When  notice  need  not  be  given.  III,  587 
Consequences  of  mistake  in  notifying.  III,  588 
Object  of  protest,  III,  588 
When  notary  is  disqualified,  III,  589 
Duties  of  notary,  III,  589 

Holder  must  give  him  proper  information.  III,  589 
What  is  a   proper  presentment  by  notary,  III,  590 
Presentment  and  notice  may  be  waived,  III,  590 
Effect  of  indorsing  after  maturity.  III,  591 
What  is  an  accommodation  note,  III,  591,  592 
Nature  of  maker's  promise.  III,  591 
Rights  of  indorsers  of  such  paper.  III,  592 
Effect  of  pledging  an  accommodation  note  for  a  debt,  IH,  S9* 
Negotiable  Instruments  Law,  For  Index  to,  see,  593 

Offer 
See  Contract 

OCCXTPANCY 

See  Prescription 

Parent 
See  Children 

Partnership 
What  is  a,  III,  640 

Secret  and  dormant  partners,  IIX,  642 
May  be  more  than  one  partnership  name.  III,  64a 
When  is  a  partnership  created,  III,  642 
Effect  of  agreements  between  partners.  III,  643 
When  persons  who  are  not  partners  may  be  thus  liable,  III,  643 
Test  of  partnership.  III,  644 
Factors  and  brokers  are  not  partners.  III,  645 
What  property  may  be  held,  III,  646 
Authority  of  partner,  III,  646,  647 
What  he  cannot  do,  III,  646 
Has  no  seal.  III,  647 

Partners  must  thus  act  to  bind  each  other.  III,  648 
New  member  constitutes  new  firm,  III,  648 
When  money  lent  is  a  partnership  debt.  III,  648 
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Partnership — continued 

When  money  lent  to  a  partner  is  presumed  to  be  to  the  finn, 

III,  649 
Partners  are  general  agents,  III,  650 
Partnership  is  liable  only  to  a  creditor  dealing  in  good  faith, 

III,  650 
When  it  is  liable  for  criminal  acts  of  partner,  III,  650 
Illegal  contract  does  not  bind  partnership.  III,  651 
Mode  of  dissolving,  III,  651 
When  he  may  be  prevented  from  transferring  his  interest, 

III,  651 
Effect  of  death  of  partner.  III,  652 
Effect  of  insanity,  III,  652  „: 

Effect  of  dissolution,  accounting.  III,  653,  654 
Sale  of  partner's  interest  causes  dissolution,  III,  653 
Effect  of  partner's  retirement.  III,  653 
He  should  give  notice  of  his  withdrawal,  III,  653 
Liability  of  dormant  or  secret  partner,  III,  654 
Liability  of  firm  and  partners  for  firm  and  indiridual  debts, 

m,  654 

Survivors  are  not  partners.  III,  655 
Authority  of  liquidating  partner,  III,  655,  656 
Limited  partnership.  III,  656 

Passenger 
See  Carrier 

Patent 
For  what  granted,  II,  367,  370 
To  whom  granted,  II,  367 
What  may  be  patented,  II,  368 
A  principle  cannot  be,  II,  368 
Patent  is  for  a  process,  II,  369 
Patent  for  composition  of  matter,  II,  371 
Distinction  between  machine  and  manufacttire,  U,  371 
Design  must  be  new  and  useful,  II,  371 
Distinction  between  important  and  unimportant  inventions, 

II,  372,  373 
Substitution  of  materials,  II,  374 
To  enlarge  and  strengthen  a  machine  is  not  a  patentable 

invention,  II,  375 
Aggregation  is  not  invention,  II,  375 
Ctaiission  of  parts,  II,  375 

Combination  of  old  device  into  new  article,  II,  375 
Change  in  form,  etc.,  II,  376 
What  is  presumed  to  have  been  borrowed,  11,  376 


ISDEK— Continued  xxxvii 

Patent— continued 

Foreign  patent,  II,  376 

Novelty,  II,  376-380 

Invention  must  be  useful,  II,  380 

Abandonment,  II,  382 

Invention  is  a  question  of  fact,  II,  383 

Machine  must  be  constructed,  II,  383 

Inventor  need  not  be  constructor,  II,  383 

Application,  II,  383,  387 

Petition,  II,  383 

Specification,  II,  384 

Claim  of  inventor,  11,385 

Signature,  II,  387 

Oath,  II,  387 

Fees,  II,  388 

Drawings,  II,  388 

Model,  II,  389 

Specimens  of  composition,  II,  389 

Date  of  application,  II,  389 

Examination,  II,  390 

Rejection  of  application,  II,  391 

Appeal,  II,  391,  392 

Amendment  of  application,  II,  393 

Party  Wall 
Cannot  acquire  title  to  by  adverse  possession,  1, 114 

See  Easement 

Payment 
See  Contract 

Pledge  of  Personal  Property 
What  may  be  pledged,  IV,  749 
Natural  increase  follows  the  thing  pledged,  IV,  749 
Property  should  be  delivered  to  pledgee,  IV,  750 
When  pledgor  may  retain  it,  IV,  750 
What  care  pledgor  must  take  of  it,  IV,  750 
What  use  pledgor  can  make  of  it,  IV,  751 
Pledgee  may  transfer  his  debt  and  security,  IV,  751 
Pledgor's  remaining  rights,  IV,  752 
EfFect  of  pledgor's  bankruptcy,  IV,  752 
Pledgor's  consent  is  necessary  to  transfer  title,  IV,  75  a 
Transfer,  of  negotiable  paper,  IV,  752 
Collaterals,  IV,  753-755 
Pledgee's  right  to  sell,  IV,  755 
Notice  and  mode  of  sale,  IV,  755 
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Pledge  of  Personal  Property— continued 
Purchase  by  pledgee,  IV,  756 
Pledgor  is  liable  for  unpaid  balance,  IV,  756 
Agreement  to  take  collaterals  in  settlement,  IV,  756 
Pledgor  must  pay  expenses  of  sale,  IV,  757 
When  pledgee  may  sue  pledgor  instead  of  selling  property, 

IV,  748 
On  payment  pledgor  may  have  his  property,  IV,  757 
Pledgee  cannot  divert  his  property,  IV,  757 
Pledgee  may  relinquish  security,  IV,  757 
Pledge  to  pawn  broker,  IV,  758 

Post-Office 
Whose  agent  in  making  contracts,  II,  439 

Power  op  Attorney 
See  Husband,  Corporations 

Prescription 
Law  pre-supposes  a  grant,  I,  107 
Personal  occupation  is  not  essential,  I,  109 
"Short  limitations,"  I,  109 
How  long  possession  must  continue,  I,  109 
Title  to  plots  may  be  thus  acquired,  I,  no 
What  acts  are  effective,  I,  111-113 
Party  wall,  I,  114 
Non-navigable  river,  I,  114 

Tenant  cannot  prescribe  against  his  landlord,  I,  113 
Highways,  1, 114 
Prescriber  may  abandon  possession  to  true  owner,  I,  113 

Principal  and  Agent 

See  Agent 

Proxy 
See  Corporation 

Public  Grant 
What  are  public  lands,  I,  118 
No  special  form  for  conveying  a,  I,  119 
Certificate  of  entry  of,  I,  119 
Death  of  purchaser  before  issue  of  patent,  I,  lao 
Assignment  of  certificate,  I,  120 
How  certificate  must  describe  land,  I,  120 
How  land  may  be  pre-empted,  I,  120 
Rights  of  pre-emptor,  I,  121 
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Quarry 
Ownership  of,  when  surface  belongs  to  another,  I,  8 

Referee  in  Bankruptcy 
In  bankruptcy,  how  appointed,  VI,  1171 
Qualification  and  oath,  VI,  11 72 
Number,  VI,  1172 
Jurisdiction,  VI,  1172 
Duties,  VI,  1 1 73 
Meetings,  VI,  11 74 
Removal,  VI,  1175 
Compensation,  VI,  11 77 
Bonds  required,  VI,  1188 
See  Bankruptcy 

Rent 

See  Lease;  Tenant  for  Life 

RESroENCE 

See  Natxjralisation 

Reversioner 
See  Tenant  for  Life 

Sale 
Only  the  owner  can  sell  and  give  title  to.  III,  498 
Negotiable  paper  is  an  exception.  III,  499 
Parties  must  be  competent,  III,  499 
Delivery  is  not  essential.  III,  500 
Thing  sold  must  be  identified.  III,  500 
Difference  between  sale  and  agreement  for  sale,  HI,  500 
Contract  for  sale  does  not  become  a  sale,  III,  502 
Ownership  is  not  changed  by  unperformed  conditions.  III,  502, 
Law  presimies  that  payment  and  delivery  will  follow  sale,  IH, 

503 
What  seller  can  do  when  buyer  refuses  to  take  goods,  504 
Auction  sales,  III,  504 
Sale  of  copyrighted  goods,  III,  505 
What  is  sufficient  delivery.  III,  506,  507 
Delivery  of  timber,  III,  507 
Delivery  of  portable  articles,  III,  507 
Sale  and  delivery  of  things  at  sea.  III,  507 
Effect  of  tendering  a  bill  of  lading  for  goods,  III,  508 
Fraudulent  delivery  to  avoid  creditors,  III,  508 
Until  delivery  what  care  the  seller  must  take  of  them,  III,  509 
When  delivery  is  complete  they  are  kept  at  buyer's  risk.  III,  509 
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Sale— continued 
Must  be  sent  as  buyer  directs,  III,  509 

When  seller  can  retain  them  for  the  purchase  money.  III,  510 
When  lien  is  lost  it  cannot  be  recovered,  III,  510 
When  seller  can  stop  them  in  transit,  III,  511 
What  buyer  must  do  when  they  are  defective  in  quality  etc., 

in,  s" 

Or  are  not  delivered.  III,  512 

Effect  of  partial  performance,  III,  514 

Illegal  contract  cannot  be  performed.  III,  514 

Fraud  vitiates  sales,  III,  515 

What  is  a  waiver  of  right  to  cancel  sale,  III,  516 

See  Contract  ,- 

Seal 
Effect  of  adding  seal  to  a  note.  III,  558 

Sheep 
See  Farm  Law 

Shtpping 
Ship  is  personal  property,  III,  660 
Registration,  III,  660-662 
Special  regulations.  III,  661 
Exclusive  privileges.  III,  662 
Meaning  of  ship.  III,  662 
Mode  of  building.  III,  662 
Part  owners.  III,  662 
Are  not  partners.  III,  663 
Majority  control.  III,  663 

Control  when  owners  are  equally  divided,  III,  664 
To  what  extent  each  part  owner  may  share  in  earnings,  HI,  664 
TraJisfer  by  part  owner.  III,  665 
Where  his  interest  goes  on  his  debts.  III,  665 
Ship's  husband,  III,  665 
When  his  authority  binds  all,  III,  665 
Pledge  of  ship  for  borrowed  money,  III,  666 
Interest  on  loan.  III,  666,  667 
What  is  a  bottomry  loan.  III,  666 
Emplo3Tnent  of  ship.  III,  667 
DeUvery  of  goods  to  consignee,  III,  667 
Bill  of  lading.  III,  667,  668 
Lien  for  freight  money.  III,  668,  669 
Freight  money,  III,  668,  669 
Agreement  is  to  carry  all.  III,  669 
How  shipper  may  recover  goods,  lU,  669 
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Shipping — continued 

Payment  of  freight  money  in  advance.  III,  670 

Recovery  of  excessive  payment,  III,  670 

Recovery  after  sale  of  ship,  III,  670 

To  earn  freight  money  voyage  must  be  legal.  III,  671 

Shipper  or  consignee  cannot  abandon  goods,  III,  671 
'  Law  relating  to  passage  money.  III,  672 

Letting  of  ship,  III,  672 

Charter  party,  III,  672 

What  may  hirer  do  with  ship.  III,  673 

Voyage  may  be  double.  III,  673 

Time  and  demurrage,  III,  673,  674 

How  contract  may  be  dissolved.  III,  675 

Authority  of  master.  III,  675 

Liability  for  collision,  III,  676,  677 

Seamen,  III,  677-679 

Rights  of  persons  who  repair,  and  for  supplies,  III,  679,  680 

Liability  of  part  owner  for  repairs.  III,  680 

Statute  of  Frauds 

What  contracts  must  be  in  writing,  II,  441 

Promise  by  an  executor  or  an  administrator,  II,  443 

Promise  to  pay  the  debt  of  another,  II,  444 

Agreement  in  consideration  of  marriage,  II,  445 

Agreement  not  to  be  performed  within  a  year,  II,  445 

Agreement  for  sale  of  land,  II,  446 

Nature  of  writing,  II,  446 

What  statute  requires  in  sale  of  goods,  II,  447 

Does  not  apply  to  article  to  be  manufactured,  II,  448 

Nor  to  be  executed  contracts,  II,  449 

See  Tenancy  from  Year  to  Year;  Land 

SUBAGENT 

See  Agent 

Sunday 
Presentment  of  paper  due  on,  III,  580 

Suretyship 

Distinction  between  guarantor  and  surety.  III,  636 

Creditor  is  not  required  to  give  surety  notice  of  non-payment, 

III,  637 
Note  must  be  due  before  notice  can  be  given,  III,  638 
Notice  should  be  in  writing,  III,  638 
Creditor  should  pot  delay  in  collecting.  III,  638 
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Suretyship — continued 

If  more  time  is  given  surety  is  discharged,  III,  638 
Rights  of  parties  to  security  given  for  surety's  benefit,  III,  639 
Laibility  of  surety  incurred  through  agent,  III,  639 
Tender  of  more  than  the  money  due,  III,  ,.639 

Telegraph  Message 
See  Carrier 

Tenant 
See  Lease 

Tenancy  from  Year  to  Year 

Who  is  such  a  tenant,  I,  225  , 

Notice  to  quit,  I,  226,  227,  228 

Tenancy  cannot  be  changed  against  lessor's  will,  I,  226 

Nature  of  tenancy,  I,  227 

Repairs,  I,  227 

Liability  for  rent,  I,  229 

Waste,  I,  229 

Revival  of  tenancy,  I,  229 

How  lease  is  affected  by  statute  of  frauds,  I,  229 

Tenancy  at  Sxifferance 
Who  is  such  a  tenant,  I,  230 
How  tenancy  arises,  I,  230 
Cannot  deny  landlord's  title,  I,  230 
Or  acquire  title  against  landlord,  I,  231 

Tenancy  by  Curtesy 
Defined,  1, 164 

Marriage  must  be  legal,  I,  164 
Wife's  estate  must  be  inheritable,  I,  164 
In  what  land  or  interest  therein  does  the  tenancy  exist,  I,  164 
Wife  should  have  a  living  child,  I,  165 
Duration  of  his  estate,  I,  166 
It  can  be  taken  for  his  debts,  I,  166 
He  may  forfeit  his  estate,  I,  166 
Abolition  of  such  tenancy  in  some  states,  I,  166,  167 

Tenant  in  Common 
Who  are,  I,  232 

Cannot  convey  a  particular  part  of  the  estate,  I,  233 
Nor  acquire  title  against  another  tenant,  I,  233 
Can  recover  his  share  of  the  profits,  I,  233 
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Tehakt  w  Common — continued 
How  estate  may  be  divided,  I,  233 
Improvements,  I,  234 

Tenant  for  Life 

Mode  of  creating,  I,  151 
,  For  whom  tenancy  is  created,  I,  151 
Rights  and  duties  of  life  owner,  I,  151 
Relation  between,  and  reversioner,  I,  153 
Rents,  I,  154 
Crops,  I,  154 

Effect  of  purchasing  outstanding  title,  I,  156 
Tenant  may  sell  his  interest,  I,  156 
Valuation  of,  I,  157 
Must  not  commit  waste,  I,  157 
How  he  may  improve  land,  I,  159 
Repairs,  I,  160 
Insurance,  I,  161 

Division  of  income  between  tenant  and  reversioner,  I,  161 
Remedies  for  wrongs  committed  by  life-owner,  I,  163 

Tender 
See  Contract 

Trademark 
See  Copyright 

Tree 

When  it  is  part  of  land,  I,  6 
Where  it  is  on  boimdary,  I,  7 
See  Farm  Law;  Life  Tenant 

Trustee 

Definition,  IV,  793 

Executor  defined,  IV,  793 

Administrator  defined,  IV,  793 

Who  can  be  appointed  executor,  IV,  794 

Who  can  be  appointed  administrator,  IV,  795 

Administrator  with  the  will  annexed,  IV,  796 

Bonds  required,  IV,  796 

Administrator  takes  only  personal  property,  IV,  797 

Change  of  rule  by  statute,  IV,  797 

Does  administrator  take  crops,  etc.,  IV,  798 

Gifts  by  deceased,  IV,  798,  799 

Deceased  cannot  defeat  creditors,  IV,  800 

Administrator  must  inventory  estate,  IV,  800 

Creditors  must  present  claims,  IV,  800 

When  estate  may  be  declared  insolvent,  IV,  801 


xliv  INDEX— Continued 

Trustee — continued 

Mode  of  settling  insolvent  estate,  IV,  8oi 

Collection  and  distribution  of  assets,  IV,  802 

Real  estate  may  be  taken  to  pay  debts,  IV,  802 

Administrator  may  make  temporary  investments,  IV,  803, 

His  authority  to  sell  property,  IV,  803 

Distribution  of  estate,  IV,  804 

Settlement  of  testate  estate,  IV,  805 

Technical  trustee  defined,  IV,  805 

Executor  may  be  trustee,  IV,  806 

Trustee  should  not  be  minor,  IV,  806 

Who  is  an  intermeddler  in  a  trust  estate,  IV,  806 

Duties  of  trustee,  IV,  807 

Liability  of,  for  negligence,  IV,  807 

Trustee's  failure  does  not  involve  trust  property,  IV,  808    . 

Trust  property  may  be  taken  for  trust  debts,  IV,  808 

Effect  of  death  of  co-trustee,  IV,  808 

Incidental  duties,  IV,  809 

Authority  to  sell  and  convert  trust  property,  IV,  8og,  810 

How  joint  trustees  must  act,  IV,  809 

Trustee's  authority  cannot  be  delegated,  IV,  810 

How  he  must  manage  trust  property,  IV,  810 

Trustee  cannot  pledge  trust  property,  IV,  812 

His  authority  to  sue,  etc.,  IV,  812 

His  duty  to  support  beneficiary,  IV,  812 

His  removal,  IV,  813 

His  compensation,  IV,  813 

See  Trustee  in  Bankruptcy 

Trustee  in  Bankruptcy 
In  bankruptcy,  VI,  11 78 
Qualification  of,  VI,  11 79 
How  appointed,  VI,  11 79 
Death  or  removal  of,  VI,  1180 
Duties,  VI,  1 181 
Compensation,  VI,  1184 
Bonds  required,  VI,  n88 
Acquire  title  to  bankrupt's  property,  VI,  1218 
What  property  passes  to,  VI,  1221-1224 
See  Bankruptcy 

Usury 
See  Interest;  Mortgage 

Ward 
See  Guardian 
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Warranty 
What  is  an  express,  III,  517 
May  be  expressed,  or  implied,  III,  518 
Law  does  not  imply  a  warranty  for  a  full  price,  III,  518 
How  the  law  regards  the  vendor's  superior  knowledge,  III,  518 
Representations  of  quantity  and  quality,  III,  519 
Adulteration,  III,  520 
Implied  warranty  of  title.  III,  521 
Also  in  kind  with  the  commodity  sold,  III,  522 
Also  that  goods  are  like  sample,  III,  522 
Also  of  things  supplied  for  special  purpose,  III,  523 
Warranty  in  a  bill  of  sale,  III,  523 
Warranty  in  sale  of  provisions.  III,  524 
When  buyer  can  return  the  goods,  III,  524 
Sale  of  one's  business,  III,  525 

Way 

See  Highway,  Easement 

Well 
Drainage  of,  H,  286 

Water 

Right  to  natural  flow  of  stream,  II,  293 

Rights  of  individuals  in  other  waters,  11,  293 

What  is  a  reasonable  use,  II,  295 

Cities  have  same  rights  as  individuals,  H,  297 

Rights  to  fish  in  non-navigable  streams,  II,  298 

Rights  of  public  in  public  water,  II,  298 

Rights  of  navigation,  II,  299 

Rights  of  public  to  raise  and  lower  stream,  11,  299 

Use  of  contiguous  land  for  pleasure,  H,  299 

Taking  of  ice,  II,  299 

Use  of  water  for  irrigation,  II,  300 

Wharf 

See  Easeicent 

Will 
What  is  a,  I,  95 
Who  can  make,  I,  94,  99 
What  may  be  devised,  I,  95 
Meaning  of  devise,  I,  95 
What  law  governs,  I,  96 
Must  be  in  writing,  I,  96 
Must  be  signed,  I,  96,  97 
Must  be  witnessed,  I,  97,  98 
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Wnx— continued 
Witness  must  not  be  devisee  or  legatee,  I,  98 
Who  can  be  a  witness,  I,  98,  99 
Testator  must  publish  his  will,  I,  loi 
Who  may  be  devisee  or  legatee,  I,  loi 
When  ambiguities  may  be  explained,  I,  102 
When  will  takes  efifect,  I,  102, 103 
In  whom  lapsed  legacies  rest,  I,  103 
How  will  may  be  revoked,  I,  103 
Effect  of  marrjang  after  making  will,  I,  104 
Joint  or  mutual  wills,  I,  105 
How  wills  are  construed,  I,  106, 107 
Interest  of  devisee  vests  on  testator's  death,  I,  107 
Who  takes  estate  imdevised,  I,  107 
See  Descent 

Wmow 
See  Easement 

Wrongs 

Redress  for  an  assault,  V,  107 1 

Accidental  injury  is  not  a  battery,  V,  1072 

Attempt  to  commit  a  battery  may  be  resisted,  V,  107a 

Words  do  not  justify  force  in  self -protection,  V,  1072 

Use  of  force  in  protecting  one's  family,  V,  1073 

Use  of  force  to  defend  property,  V,  1073 

Use  of  spring  guns  against  trespassers,  V,  1073 

Punishment  by  school  teacher,  V,  1073 

Redress  for  injuring  one's  reputation,  V,  1075 

Slander,  V,  1076-1079 

Libel,  V,  1076-1079 

Truth  of  charge  as  a  defence,  V,  1079 

When  communications  are  privileged,  V,  1080-1086 

Criticism,  V,  1086 

False  imprisonment,  V,  1087 

Mahcious  prosecution,  V,   1087 

Want  of  probable  cause  will  not  be  presumed,  V,  1088 

Deprivation  of  emplojTnent,  boycott,  V,  1088 

Agreement  in  restraint  of  trade,  V,  1091 

Agreement  in  restraint  of  labour,  V,  1092 

Religious  liberty,  V,  1092 

Security  against  unreasonable  searches,  V,  1092 

Search  warrants,  V,  1093 

Nuisance,  V,  1093 

Right  to  lateral  support,  V,  1093,  1094 

Extension  of  building  over  the  line,  V,  1094 
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Wrongs— continued 
Filthy  deposits,  V,  IC394 

Discharge  from  leakage  or  water  p  pes,  V,  1094 
Protection  of  land  from  surface  water,  V,  1095 
What  is  a  watercourse,  V,  1095 
Land  owner  must  permit  water  to  pass,  V,  1095 
How  cities  must  construct  sewers,  V,  1096 
How  a  stream  must  be  used,  V,  1096-1098 
Fire,  V,  1099 
Explosives,  V,  iioo 
Loaded  weapons,  V,  i  loi 
Noise,  dogs,  V,  1102 
Offensive  odours,  V,  1103 
Adulterations,  V,  1103 
Mental  disquietude,  V,  1105 
Safety  of  one's  premises  for  visitors,  V,  1105 
Meddling  with  machinery  without  permission,  V,  iiofl 
Injuries  to  trespassers,  V,  no6 
Things  which  threaten  calamity,  V,  1107 
Use  of  electricity,  V,  1109 

Liability  of  owners  for  use  of  iimocent  thing,  V,  1109 
Ferocious  and  diseased  animals,  V,  1109,  mo 
Objects  in  a  highway,  V,  iiii 
Street  railways,  V,   iiii 
Nuisances  of  municipal  corporations,  V,  iii2 
Sale  of  liquors  to  wife,  child,  etc.,  V,  ni2 
Use  of  property  of  another,  license,  V,  1112 
How  a  license  may  be  lost,  V,  11 14 
Entry  by  landlord  on  tenant's  land,  V,  1115 
Possession  of  tenants  in  common,  V,  11 15 
Hunters,    V,    1115 
Fishermen,  V,  11x5 

Throwing  things  on  another's  land,  V,  1116 
Complainant  must  suffer  a  peculiar  injury,  V,  in 7 
A  nuisance  continued  is  a  fresh  one  every  day,  V,  11 18 
What  is  included  in  self-defence,  V,  11 18 
When  one  deprived  of  his  property  may  recapture  it,  V,  11 19 
When  converted  property  may  be  retaken,  V,  11 19 
Restraint  of  domestic  animals,  V,  11 19 
Injuries  without  a  remedy,  V,  11 20 
Ratification  of  wrongs,  V,  11 20 
Responsibility  of  sheriff  for  act  of  deputy,  V,  11 21 
A  person  who  proceeds  against  one  of   several   wrongdoets 

does  not  release  the  others,  V,  11 21 
How  elevators  must  be  operated,  V,  11 19 
See  Corporations 
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